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L INTRODUCTION.

1. On December 20, 1991 the Telephone Consumer
Protection Act of 1991 (TCPA) was enacted, Public Law
102-243. The TCPA amends Title II of the Communica-
tions Act of 1934, 47 US.C. § 201 et seq., by adding a new
section, 47 US.C. § 227. which among other things, re-
stricts the use of automatic telephone dialing systems and
telephone facsimile machines for telemarketing purposes.'
The Commission hereby initiates the notice of proposed
rulemaking mandated by the statute. proposes implement-
ing regulations. and tentatively defines the contours of
statutorily permissible exemptions to the prohibitions of
the statute. The Commission seeks comment on its tenta-
tive proposals.

II. SUMMARY OF THE LEGISLATION.

2. Auto dialers. Section 227 defines automatic telephone
dialing systems. also known as auto dialers, as equipment
which has the capacity to store or produce telephone
numbers to be called using a random or sequential num-
ber generator and to dial such numbers? The section
prohibits any person from making any call (other than a
call made for emergency purposes or made with the prior
consent of the called party) to residences using an artificial
or prerecorded voice to deliver a message without the
prior express consent of the called party. The Commission
is authorized to propose exemptions to this prohibition.
Auto dialer calis are also prohibited to: emergency tele-
phone lines. telephone lines of a guest room or patient
room of a hospital or similar establishment, telephone
numbers assigned to a paging service. cellular telephone
service, specialized mobile radio service. or other radio
common carrier service, or any service for which the
called party is charged for the call. In addition. the use of

The full text of the TCPA is provided at Appendix A.
47 US.C. § 227 (a)(1).

See infra paras. 22-34.

47 US.C. § 227(d)(1)-(3).
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an auto-dialer in such a way that two or more lines of a
muliti-line business are engaged simultaneously is prohib-
ited. The Commission is authorized to adopt implementing
regulations.

3. Facsimile (fax) machines. The TCPA prohibits the use
of any fax machine, computer. or other device to send an
unsolicited advertisement to a fax machine.

4. Telephone Solicitation to Residential Subscribers. The
TCPA provides that the Commission shall initiate a
rulemaking proceeding concerning the need to protect
residential telephone subscribers’ privacy rights to avoid
receiving telephone solicitations to which they object. The
Commission shall consider alternatives in protecting such
privacy rights.?

S. Technical Requiremenis on Equipment. Section 227(d)
prohibits sending any telephone facsimile message unless
the message clearly marks, at the top or bottom of each
page or on the first page, the date and time it is sent and
an identification of the sender, including the telephone
number of the sending machine. Any facsimile machine
manufactured one year after the date of enactment must
clearly mark this identifying information on the message.
Similarly, all auto-dialer systems must state clearly at the
beginning of the message the identity of the caller includ-
ing a telephone number or address. In addition, any
autodialer-system must release the called party’s line with-
in 5 seconds of the time notification is transmitted to the
system that the called party has hung up.*

6. Private Right of Action and Affirmative Defenses to
Liability. Section 227(b)(3) authorizes private rights of ac-
tion in state courts for a violation of the auto dialer or fax
prohibitions. Similarly, Section 227 (c)(5) empowers a per-
son who has received more than one telephone call in
violation of any rules the Commission adopts regarding
residential telephone subscribers’ privacy rights under the
TCPA, to bring in an appropriate state court an action to
enjoin the practice. to receive money damages, or both, In
addition, a complaint may be filed at the Commission
based on a violation of Section 227 of the Communica-
tions Act of 1934, 47 US.C. § 227. or the regulations
adopted thereunder.

III. DISCUSSION

A. INTRODUCTION.

7. In this proceeding the Commission proposes generat
implementing regulations, exemptions to the applicability
of the statute’s prohibited uses. and technical requirements
applicabie to auto-dialers and facsimile machines. The full
text of the rules as proposed by this notice is found in
Appendix B. In addition, this rulemaking proceeding ad-
dresses issues regarding the protection of residential pri-
vacy rights from unsolicited advertising over the telephone
network, generally. We shall address each of these subject
areas in turn.
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B. PROHIBITED USES OF AUTO DIALERS.

8. Implementing Regulations. The general prohibition
rules as proposed in Appendix B, section 64.1100, follow
closely the language of the TCPA. Auto dialer calls are
prohibited to: residential telephone lines without the con-
sent of the called party. emergency telephone lines, the
telephone line of a guest room of a health care facility, a
paging service or other specialized mobile radio service,
and any service for which the called party is charged for
the call. Use of a facsimile machine to send an unsolicited
advertisement is also prohibited. The Commission seeks
comment on these proposed rules. The Commission also
seeks comment on whether auto dialers have the technical
capacity to avoid calling prohibited telephone numbers.

C. EXCEPTIONS TO PROHIBITED USES OF
AUTO DIALERS.

9. The overall intent of Section 227 is to protect con-
sumers from unrestricted telemarketing, which can be an
intrusive invasion of privacy. TCPA states that individuals’
privacy rights, public safety interests, and commercial free-
doms of speech and trade must be balanced in a way that
protects the privacy of individuals and permits legitimate
telemarketing practices.’ It appears that there are many
valuable uses to auto dialer messaging that do not nec-
essarily fall within the intended scope of Section 227’s
prohibitions. For example, it appears that some utilities
use auto dialers to deliver recorded messages to customers
regarding scheduled maintenance. turn-off reminders, or
scheduled power shortages. Thus, Section 227(b)(2)(B) of
the TCPA states that the Commission may exempt from
the prohibited use of auto dialers:

(i) calls that are not made for a commercial purpose.
and

(i) such classes or categories of calls made for com-
mercial purposes as the Commission determines

{I) will not adversely affect the privacy rights
that this section is intended to protect; and

(II) do not include the transmission of any
unsolicited advertisement.

In keeping with this authority the Commission proposes
below to exempt from liability categories of auto dialer
calls that were not intended to be prohibited by the TCPA
and do not constitute a risk to public safety or an undue
burden upon privacy interests. We recognize that some
types of calls may fall into more than one exemption
category. The exemption categories proposed are meant to
be descriptive of current applications and also to encom-
pass future similar services. Although the Commission

TCPA, Finding number (9).

47 U.S.C. § 227 (b)(2}(BXD).

See Appendix B § 64.1100(c)(1).
Id. at § 64.1100 {c)(2).

See TCPA, Finding number {13):

BREN- SRV

o o

While the evidence presented to the Congress indicaies
that automated or prerecorded calls are a nuisance and
an invasion of privacy, regardless of the type of call, the
Federal Communications Commission should have the

proposes to exempt certain kinds of calls from the statu-
tory prohibitions of the TCPA, the other statutory provi-
sions of the TCPA establishing technical and procedural
requirements (e.g., § 227(d)(3)) do apply to the exempted
categories. The Commission also seeks comment on
whether exceptions to the autodialer prohibitions may lead
to abuse.

10. Non-commercial calls. Auto dialers may sometimes
be used to deliver non-commercial messages. The Commis-
sion tentatively finds that it is not the intent of the TCPA
to prohibit or restrict such non-telemarketing uses of auto
dialers. The TCPA expressly contemplates that the Com-
mission would consider such an exemption.® The Commis-
sion proposes to exempt from the TCPA such
non-commercial uses for auto dialers as: calls by civic
institutions, local, state, or federal governments, political
campaigns and other non-commercial institutions.” Such
communications, whether or not from a tax-exempt or-
ganization, generally seek to advise the public of matters of
civic concern, political contributions or elections, or other
matters of public interest, which fall outside of the types of
commercial telemarketing activity the TCPA seeks to regu-
late. The Commission seeks comment and analysis regard-
ing the proposed exception.

1. Commercial calls that do not transmit an
adveriisement. The Commission proposes to exempt from
the prohibitions of Section 227 commercial messages that
do not include the transmission of any unsolicited adver-
tisement.® Some messages. albeit commercial in nature, do
not seek to sell a product or service and do not tread
heavily upon privacy concerns. In keeping with the intent
of Section 227 and in accordance with the authority ex-
pressed in the TCPA, the Commission proposes to exempt
by rule from the prohibitions of the statute commercial
calls that do not include the transmission of any
unsolicited advertisement. For example, a large business
may wish to use an auto dialer to advise its employees of a
late opening time due to weather; or a nationwide or-
ganization may wish to remind members of an upcoming
meeting or change in schedule. It appears that auto dialer
messages are also being used by catalogue or delivery
companies to confirm the arrival, shipment or delivery
date of a product to a customer. Such informational calls
do not offer a product or service to the called party and
are an efficient method to communicate a message to a
large number of people. The Commission seeks comment
on this proposed exemption.

12. Calls by tax exempt nonprofit organizations. The
TCPA primarily seeks to protect subscribers from
unrestricted commercial telemarketing activities.” Tax
exempt nonprofit organizations by definition are not seek-
ing to make a profit on the sale of goods to the called
party in a way that the TCPA was attempting to restrict.
Tax and other federal and state laws often provide
nonprofit organizations more advantageous treatment than

flexibility to design different rules for those types of
automated or prerecorded calls that it finds are not con-
sidered a nuisance or invasion of privacy, or for
noncommercial calls, consistent with the free speech pro-
tections embodied in the First Amendment of the Con-
stitution. (emphasis added).
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commercial interests, and we believe it appropriate to
reflect this public policy in our initial implementing rules.
Moreover, the TCPA inciudes an exception to the defini-
tion of "telephone solicitation" for live operator calls by a
tax exempt nonprofit organization.'® The TCPA does not
specify whether such an exemption applies to auto dialer
calls. Therefore, the Commission proposes an exemption
from liability for auto dialer calls by tax exempt nonprofit
institutions.!!

13. Calls to Former or Existing Clientel ¢ . If a party
already has chosen to do business with a particular caller,
a contact by that caller to offer additional products or
services is not as intrusive as a call from a business with
whom the called party has no relationship. It appears that
complaints are most often generated by auto dialer calls
that are "cold contacts” to the called party. However, it is
unclear under the TCPA whether a prior or existing busi-
ness relationship with the called party authorizes an auto
dialer call to that party. The TCPA includes an exception
to the definition of telephone solicitations for calls to any
person with whom the caller has an established business
relationship. "!? The auto dialer prohibitions in the TCPA
do not incorporate the term "telephone solicitation”. In-
stead, the auto dialer prohibitions refer to the "use of an

artificial or prerecorded voice to deliver a message"."

14. The Commission tentatively concludes that the pri-
vacy rights the TCPA intends to protect are not adversely
affected where the called party has or had a voluntary
business relationship with the caller. Therefore, the Com-
mission proposes an exemption to liability for calls Placed
by a caller. or on behalf of a caller, to its clientele."* The
Commission notes that the legislative history of this sec-
tion reflects various interpretations of the scope of this
exemption and the definition of "business relationship”.
The Commission seeks comment on whether this exemp-
tion should encompass prior, current, or both prior and
current customers of a business. How should "prior" and
"current" be distinguished? We also seek comment on the
definition of what qualifies as a "business relationship”.
Although a business relationship may sometimes exist
without the exchange of consideration between the parties,
we initially note that a business relationship requires a
voluntary two way communication between the client and
the business. Thus. we tentatively reject any interpretation
of the term "business reiationship” which would be based
solely on a prior solicitation from the caller to a prospec-
tive customer. The Commission seeks comment on this
exemption.

15. It appears that some businesses are using auto dialers
to improve the efficiency of their debt collection practices.
In such applications the auto dialer either delivers a pay-
ment reminder to the customer or. frequently, the auto
dialer dials up customers and immediately delivers an-
swered calls to a live collection representative. The latter
use is generally termed a predictive dialer; predictive dial-
ers sometimes deliver a recorded message to a small per-
centage of called parties when all live operators are busy.
The use of auto dialers in debt collection increases the
efficiency of the collector who no longer has to deal with

1047 U.S.C. § 227 (a)(3).
1 See Appendix B § 64.1100(c)(4).
12 47 US.C. § 227 (2)(3).

unanswered calls, and is beneficial to the called party by
making them aware of the company’s inquiry. To the
extent such practices comply with all other state or federal
debt collection laws, it appears that this is a non-
telemarketing use of auto dialers not intended to be pro-
hibited by the TCPA. Although debt collection calls do not
offer products or services, they are indeed commercial in
nature and do not fall under the proposed exemption for
non-commercial calls. Some companies have suggested
there is a need for an exemption from liability for debt
collection calls.

16. In all debt collection circumstances, a prior or exist-
ing business relationship took place between the caller and
the called party or the cailing party is acting in an agency
capacity for the creditor. We tentatively conclude that a
debt collection call, that otherwise complies with all ap-
plicable collection statutes, is a commercial call that does
not adversely affect the privacy concerns the TCPA seeks
to protect. It does not convey an advertisement or solicita-
tion and is not a "cold contact” to a potential customer
base. Such calls also fall under our proposed exemption
for commercial calls that do not offer a product or service
and do not adversely affect privacy concerns. In addition,
where a company contracts with another company for debt
collection services, the collection company acts on behalf
of the company holding the debt. Under such circum-
stances the collection company becomes a party to the
relationship between the company holding the debt and
the called party and the "business relationship” exemption
would apply to allow an auto dialer call to former or
current clientele. Thus, a separate express exemption for
debt collection calls is not necessary. We seek comment on
this interpretation.

17. Emergency auto dialer calls. The TCPA expressly
exempts from the category of prohibited calls. "callfs]
made for emergency purposes.”'® It is necessary to discuss
the scope of such a limitation and how the term "emer-
gency" should be interpreted. The legislative history of the
TCPA indicates a congressional intent to interpret the
term "emergency” broadly rather than narrowly. During
the house floor debate on the final version of 8. 1462, later
the TCPA, Congressman Markey, a sponsor of the legisia-
tion and Chairman of the House Telecommunications and
Finance Subcommittee, stated that:

The term "emergency purposes” is also intended to
include any automated telephone call that notifies
consumers of impending or current power outages,
whether these outages are for scheduled mainten-
ance, unscheduled outages caused by storms. or Pow-
er interruptions for load management programs.'®

In keeping with the legislative history and the intent of the
TCPA, the Commission proposes to interpret "emergency”
to include situations in which it is in the public interest to
convey information to consumers concerning health or
safety, whether or not the event was anticipated or could
have been anticipated. We seek comment on this inter-
pretation of the term "emergency purposes”.

13
14
15
{6

47 U.S.C. § 227 (b)(1)(B).

See Appendix B § 64.1100(c)(3).

47 U.S.C. § 227 (b)(1)}(A),

Congressional Record. November 26, 1991, H 11310.
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D. AUTQO DIALER SOLICITATIONS TO BUSINESSES.

18. The TCPA expressly prohibits unconsented to auto
dialer calls to residences. subject to the exemptions to be
adopted by the Commission. Regarding auto dialer calls to
businesses the TCPA states that:

[TThe Commission shall consider prescribing regula-

tions to allow businesses to avoid receiving calls

made using an artificial or prerecorded voice to

which they have not given their prior express con-

sent.'’

19. This matter must be analyzed in the context of other
provisions of the TCPA regarding auto dialer calls to
businesses. The TCPA expressly prohibits auto dialer calls:

(i) to any emergency telephone line (including any
911 line and any emergency line of a hospital, medi-
cal physician or service office, health care facility,
poison control center, or fire protection or law en-
forcement agency);

(ii) to the telephone line of any guest room or
patient room of a hospital. health care facility, el-
derly home, or similar establishment; or

(iii) to any telephone number assigned to a paging
service, cellular telephone service, specialized mobile
radio service, or other radio common carrier service,
or any service for which the called party is charged
for the call....!®

The broad prohibitions appear to address all circumstances
under which an auto dialer call could compromise health
and safety. Thus. further regulation of auto dialer calls in
the business setting would not be a question of health and
safety, nor even of a charge for the call, but instead an
issue of privacy. The privacy interests at stake when a
business receives an auto dialer call are different than
when such a call is delivered to a residence. The Commis-
sion must balance the commercial speech objectives of
advertisers with the privacy concerns of businesses. The
Commission seeks comment on whether the privacy con-
cerns of businesses are already adequately addressed by the
TCPA by providing special protections for health and safe-
ty business organizations and by restricting the seizing of
multi-party lines.

E. TECHNICAL AND PROCEDURAL STANDARDS.

30. Facsimile Machines. The new Section 227(d) states
that it shall be unlawful to use a computer or other
electronic device to send any message via a telephone
facsimile machine unless such person clearly marks. in a
margin at the top or bottom of each transmitted page of
the message or on the first page of the transmission. the

747 U.S.C. § 227 (B)(2)HA).

18 47 U.S.C. § 227 (b)(1XA)i). (i1), and (ii]).

19 47 U.S.C. § 227(d).

20 Se¢ Appendix B proposed amendments to 47 C.F.R. Parts 64
and 68.

2L 47 U.S.C. § 227(d)(3).

22 $ee Appendix B proposed amendments to 47 C.F.R. Part 64.
23 Some interested parties in the debt collection industry have
indicated that while the TCPA requires that all artificial or
prerecorded telephone messages shall, at the beginning of the

date and time it is sent and an identification of the busi-
ness, other entity, or individual sending the message and
the telephone number of the sending machine or of such
business, other entity, or individual.'"® This requirement
applies across the board to all facsimile messages regardless
of the content of the text. The TCPA mandates the Com-
mission to revise the regulations setting technical and pro-
cedural standards for telephone facsimile machines to
require that any such machine which is manufactured
after one year after the date of enactment of this section
clearly marks, in a margin at the top or bottom of each
transmitted page or on the first page of each transmission,
the date and time sent, an identification of the business,
other entity, or individual sending the message, and the
telephone number of the sending machine or of such
business, other entity, or individual. As mandated by the
statute. we propose to amend Part 68 of the Commission’s
rules to incorporate this requirement.*

21. Artificial or Prerecorded Voice Systems. The Commis-
sion also is mandated to prescribe technical and proce-
dural standards for systems that are used to transmit any
artificial or prerecorded voice message via telephone.®! The
statute mandates that the standards shail require that:

(A) all artificial or prerecorded telephone messages
(i) shall, at the beginning of the message, state clear-
ly the identity of the business, individual, or other
entity initiating the call., and (it} shall. during or
after the message, state clearly the telephone number
or address of such business, other entity, or individ-
ual; and

{B) any such system will automatically release the
called party’s line within S seconds of the time no-
tification is transmitted to the system that the called
party has hung up. to allow the called party’s line to
be used to make or receive other calls.

Accordingly. we propose to amend Part 64 of the Commis-
sion’s rules to incorporate these requirements.”~ We seek
comment on these proposed rules.”

F. TELEPHONE SOLICITATION TO
RESIDENTIAL SUBSCRIBERS.

1. Introduction.

22. The TCPA states that the Commission shall initiate a
rulemaking proceeding concerning the need to protect
residential telephone subscribers’ privacy rights to avoid
receiving telephone solicitations to which they object. This
proceeding encompasses live operator. auto dialer and any
other call for the purpose of encouraging the purchase or
rental of. or investment in, property, goods, or services.
Specific regulatory options are set forth in subsection (2)

message. state clearly the identity of the entity initiating the
call, the Fair Debt Collection Practices Act prohibits a collector
from identifying his or her employer. See 15 US.C. § 1692c.
The extent to which a message improperly identifies the caller
under the Fair Debt Collection Practices Act is a question best
addressed by the agency charged with administering that act --
the Federal Trade Commission. However, our tentative reading
of the Fair Debt Collection Act indicates that debt collectors
should be able to draft identification messages that comply with
both statutes.
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below. We ask for comment on these and other gl(er-
natives. The TCPA expressly states that telephone solicita-
tion does not include a call or message:

(A) to any person with that person’s prior express
invitation or permission. (B) to any person with
whom the caller has an established business relation-
ship, or (C) by a tax exempt nonprofit
organization.?*

23. The Commission last considered this issue in 1980.%
At that time the Commission noted that since it appeared
that only about three ercent of all unsolicited telephone
calls are interstate, regulatory action would very likely
affect only a small proportion of all unsolicited calls. The
Commission concluded that under these circumstances,
Commission regulation would not appear to be warranted.
We now revisit the issue of solicitation under the guide-
lines of the TCPA. The Commission seeks comment con-
cerning the need to protect residential telephone
subscribers’ privacy rights to avoid receiving telephone
solicitations, whether local or interstate. The Commission
also seeks comment on whether there is a need for addi-
tional Commission authority to further restrict telephone
solicitations, including those calls exempted under 47
U.S.C. § 227 (a)(3). The Commission notes that the bulk
of telephone solicitation complaints received by the FCC
are in the auto dialer area. The Commission seeks com-
ment on whether it is in the public interest to recognize
the inherent difference in the nuisance factor of auto
dialer calls as opposed to live solicitations.

24. In this regard we note that unsolicited sales calls
generated $435,000,000,000 in sales in 1990 -- a more than
four-fold increase since 1984.%° Thus, many consumers find
such contacts beneficial and actually purchase the goods
and services offered. The Commission tentatively con-
cludes that it is not in the public interest to eliminate this
option for consumers. In 1991 the Commission received a
total of 757 complaints regarding unsolicited telephone
calls placed to telephone subscribers by automatic dialers.
During that time period the Commission received only 74
complaints generated by live solicitations. Some of the
complaints against auto dialers were directed not at the
content of the message, but at the problem of line seizure.
where the auto dialer did not release the called party’s line
for several seconds after the called party had hung up. The
Commission’s rules and the TCPA address the line seizure
problem and require the auto dialer to release the line
within 5 seconds of the time notification is transmitted to
the system that the called party has hung up, to allow the
called party’s line t0 be used to make or receive other
calls.

25. The legislative history of the TCPA also reflects the
premise that auto dialer generated calls are more intrusive
to the privacy concerns of the called party than live solici-
tations. For example, Chairman Markey notes that:

# 47 US.C. § 227 (a)(3).
See In the Matter of Unsolicited Telephone Calls CC Docket
78-100, 77 FCC 2d 1023 (1980).
6 TCPA, Sec. 2.
2 Congressional Record, November 26, 1991, H 11310.
{d. at H 11311,

[Tloday in America more than 300, 000 solicitors
make more than 19 million calls every day, while
some 75,000 stockbrokers make 1.5  billion
telemarketing calls a year. Automatic dialing ma-
chines, on the other hand, have the capacity to call
20 million Americans during the course of a single
day. with each individual machine delivering a
prerecorded message to 1,000 homes.

In addition, automatic dialing machines place calis
randomly, meaning they sometimes call unlisted
numbers, or numbers of hospitals. police and fire
stations, causing public safety problems.?’

Similarly. Congressman Rinaldo noted that:

This bill also requires the F.C.C. to restrict only
those categories of artificial or prerecorded voice
calls which are made for commercial purposes and
will affect the privacy rights that the bill intends to
protect. 28

P{I]t is clear that automated telephone calls that
deliver an artificial or prerecorded voice message are
more of a nuisance and a greater invasion of privacy
than calls placed by "live" persons. These automated
calls cannot interact with the customer except in
preprogrammed ways, do not allow the caller to feel
the frustration of the called party, [footnote omitted|
fill an answering machine tape or a voice recording
service, {footnote omitted| and do not disconnect the
line even after the customer hangs up the telephone.
[footnote omitted|. For all these reasons, it is legiti-
mate and consistent with the Constitution to impose
greater restriction on automated calls than on calls
placed by "live persons."3°

26. In addition to the fact that auto dialer calls generate
the bulk of consumer telemarketing complaints, the ma-
jority of complaints filed at the Commission alleging fraud
or deceptive practices also include the use of an auto
dialer or recorded message. In these cases the consumer is
concerned that the caller attempted to perpetrate a fraud
or the company sold an unsatisfactory product. The Com-
mission refers such complainants to the appropriate state
or federal authorities charged with oversight of such mat-
ters. such as the Federal Trade Commission. The Commis-
sion also notes that the TCPA does not preempt state laws
regulating telephone solicitation and that consumers may
turn to other appropriate authorities where fraud or other
commercial abuse is suspected. In light of these apparent
differences between live and auto dialer solicitations, we
seek comment on what distinctions we should make be-
tween these kinds of solicitations. The Commission also
seeks comment on whether regulation of live solicitation
may be necessary to protect\residential subscribers’ privacy
rights.

29 In addition, the Report of the Senate Committee on Com-

merce, Science, and Transportation on the Senate Bill which
?receded the TCPA expressly states that:

0 Senate Report 102 178, to accompany Bill S. 1462, Septem-
ber 19, 1991,
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2. Regulatory Alternatives Available to Restrict Tele-
phone Solicitation.

27. Methods Available to Address Telephone Solicitation.
The TCPA states that the Commission shall compare and
evaluate alternative methods and procedures (including the
use of electronic databases, telephone network technol-
ogies. special directory markings, industry-based or com-
pany-specific "do not call” systems, and any other
alternatives, individually or in combination) for their ef-
fectiveness in protecting such privacy rights, and in terms
of their cost and other advantages and disadvantages.”' The
Commission has identified five potential mechanisms to
restrict live operator telephone solicitation to subscribers:
national or regional databases of persons who object to
receiving solicitations, network technologies that enable
called parties to avoid calls from certain numbers, com-
pany generated “do not call me" lists, special directory
markings, and time of day restrictions. We will address
each in turn; we seek comment on these alternatives as
well as proposals for additional methodologies. Comments
should include an analysis of the costs and benefits to be
derived from particular alternatives and should describe
the technologies involved. The Commission also seeks
comment on whether different methods and procedures
may apply for local telephone solicitations, and for groups
such as small businesses. or holders of second class mail
permits.

28. Dawabases. The TCPA states that the Commission
may require the establishment and operation of a single
national database to compile a list of telephone numbers
of residential subscribers who object to receiving telephone
solicitations. and to make that compiled list and parts
thereof available for purchase®* The TCPA prohibits
charging residential telephone subscribers for being on
such a database. and authorizes the FCC to investigate how
such a database would operate and under what terms. It
appears that the state of Florida has gained some exper-
ience in administering a state-wide do not call system. We
understand that under the Florida system subscribers pay
ten dollars annually to the state consumer protection agen-
cy to be included in a do not call list. Telemarketers
operating in Florida must utilize the list to screen out calls
to objecting residents. The list is updated quarterly, and
telemarketers are charged approximately four hundred
dollars quarterly for access to a floppy disc or two hundred
and fifty dollars for a paper edition. Although many ad-
vocates of a national database cite to the Florida exper-
ience as evidence of the viability of a national database, we
note significant differences that make it difficult to draw
from the Florida experience on a national level. The
TCPA expressly prohibits charging for participation in the
database, and although Florida is charging ten dollars for
participation. presumably the costs of establishing and
maintaining a national database are far greater. We also
note that given the overall regulatory framework of the
TCPA. consumer response to a national database may not
be satisfied by what such a database would be able to
deliver. For example, if a database were updated quarterly
or semi-annually, consumers signing up for the database
might continue to be called for 3 to 6 months before
actually being entered onto the system. In addition. even

3147 U.S.C. § 227(0).
3247 U.S.C. § 227(c)(3).
33 TCPA Statement by the President, December 20, 1991

after the subscriber is on the database, consumers may
continue to receive all calls exempted by the TCPA. For
example, subscribers on the database would continue to
receive calls from charitable institutions such as police
benevolent associations, booster ctubs, colleges and univer-
sities, state and local governments, election campaigns and
polisters. Commenters should also address the issue of the
privacy concerns of consumers on a database list when
such a list is maintained and accessible widely by private
entities. Thus, the cost of such a database must be weighed
against actual benefits to be derived. Commenters are
asked to provide a rigorous analysis of costs and benefits of
the national database alternative, including:

1. A complete description and analysis of the system
being considered, including technology, equipment
and software.

2. A description of the entity or entities interested in
and available to establish and operate such a system.

3. Sources of capital investment for the system and
analysis of cost recovery mechanisms for the invest-
ments under consideration.

4. Cost of access to the system, and method of access
to the system (software or hard copy; by license,
purchase or other alternative).

5. Frequency of updating the system, including an
analysis of the responsible entity to update. the
method to be utilized and the informational and
educational requirements to the public.

29. Any analysis should reflect that the Commission
tentatively finds that any database would not be a govern-
ment sponsored institution and wouid not receive federal
funds or a federal contract for its establishment. operation.
or maintenance. In signing this legislation, the President
noted that: "I also understand that the Act [TCPA] gives
the Commission flexibility to adapt its rules to changing
market conditions. I fully expect that the Commission will
use these authorities to ensure that the requirements of the
Act are met at the least possible cost to the economy."* In
these times of fiscal restraint, the Commission does not
believe that it is in the public interest to pass on to
taxpayers the cost of a national database system.

30. Network technologies. Some entities have described
network technologies that could be utilized to allow callers
to screen out telephone solicitations. Presumably. under
such a system all telemarketers would be assigned to the
same telephone prefix. Subscribers would then be able to
block calls from that prefix. It is not clear whether current
network technologies could support such a system. espe-
cially on interstate calls that are preceded by an area code.
Certainly. the called party would have to be served by a
central office equipped with the capability to recognize
and block the special prefix. In addition, telemarketers
would have to be switched over into that prefix. Given
that telemarketers can range from multi-billion dotlar
businesses to a myriad of smaller concerns across the
country, it is not clear whether the telephone numbering
plan could support such a prefix. The Commission seeks
comment on this alternative, including a rigorous cost and

2741



FCC 92-176

Federal Communications Commission Record

7 FCC Rcd No. 9

benefit analysis. The Commission also seeks comment on
any other network technologies or applications that could
address the issue of screening out telemarketing calls.

31. Special Directory Markings. This type of regulatory
approach would require carriers to collect information
from subscribers regarding whether they wish not to re-
ceive telephone solicitations. Those subscribers who ex-
press a desire not to receive such calls can be identified by
a special mark in their directory listing. Telemarketers
would be required to screen their marketing lists against
these directory markings. It is not clear how such a system
would be applied to national telemarketers. The Commis-
sion requests comments on this alternative, again including
rigorous cost and benefit analysis.

32. Industry-based or Company Specific Do Not Call Lists.
This alternative is a type of self-policing mechanism on a
company or industry-wide level. Some companies have
been maintaining lists of customers or prospective cus-
tomers who have expressed a desire not to be contacted.
Usually the company has become aware of the subscriber’s
wishes through a prior telemarketing contact during which
the subscriber asked not to be contacted in the future.
Companies indicate a desire to avoid expending time and
investment in contacting subscribers who do not wish to
be contacted. The company might keep a record of the
called party’s wishes and not call that party for at least
several years. To date, these records appear to have been
maintained by companies in hard copy form by marking a
local directory listing or other telemarketing list. Some
companies have begun to develop database do not call lists
in order to screen other marketing lists prior to use. The
issue is whether to mandate maintaining such records on a
federal level. Under such a regulatory framework, com-
panies would be required to establish, operate and main-
tain do not call lists. If a complaint is received regarding
the telemarketing practices of a company, the company
would be required to produce evidence of compliance
with this requirement. The Commission seeks comment
on this alternative, including analysis of whether the sys-
tem should be considered on a company specific or in-
dustry-wide basis. Comments should reflect the sometimes
proprietary nature of a company’s marketing list and any
anticompetitive consequences that open access to such in-
formation could occasion. Commenters should also address
the costs and benefits associated with the "do not call list"
alternative.

33. Time of Day Restrictions. Some complaints regarding
telemarketing practices have indicated consumer frustra-
tion at having been contacted at an inconvenient time of
day. State and local governments have sometimes enacted
time of day limits during which telemarketers may contact
consumers. Local ordinances have sometimes implemented
such a regulatory approach to door-todoor live solicitation.
At the federal level. time of day restrictions have been
incorporated into the Fair Debt Collection Act, 15 US.C.
§ 1602 er seq. . Creditors subject to that act may only
contact debtors by telephone between the hours of 9 a.m.
to 9:00 p.m. It appears that time of day restrictions place
minimal constraints on telemarketers who indicate
voluntary compliance with such time restrictions as a mat-
ter of good business etiquette. However, it is questionable
whether such restrictions are effective or necessary in the
telemarketing field. While creditors may sometimes wish
to contact debtors who are difficult to locate by telephon-
ing at odd hours, it appears that telephone solicitation
calls take place during regular business hours or the early

evening hours. Advertisers have no particular incentive to
contact consumers at extremely odd hours; therefore, it is
unlikely that time restrictions similar to the Fair Debt
Collection Act would curb much solicitation. It could,
however, eliminate those few instances of abuse. In analyz-
ing this alternative, commenters should note that any time
restrictions more restrictive than a 9:00 am. to 9:00 p.m.
system would likely be overly burdensome on legitimate
business activities, difficult to monitor and offer little, if
any, additional benefits. The Commission seeks comment
on this alternative. The Commission further seeks com-
ment on existing state or local systems and on whether it
is necessary to implement time restrictions on a federal
level. The Commission requests commenters to analyze
interstate and local calls separately, recognizing that the
TCPA expressly does not preempt state laws in this area.

IV. CONCLUSION.

34. The Commission has attempted to balance the pri-
vacy concerns which the TCPA seeks to protect and the
continued viability of beneficial and useful business ser-
vices. The Commission has also given weight to the com-
mercial speech rights of advertisers. In striking this
balance, the Commission recognizes the need to achieve
the goals of the TCPA at minimal costs to taxpayers and
no cost to residential telephone subscribers. The Commis-
sion proposes implementing regulations that facilitate en-
forcement of the prohibitions of the TCPA against
unsolicited advertising that may jeopardize heaith and safe-
ty and intrude on the privacy rights of telephone subscrib-
ers. The Commission also proposes to adopt exemptions to
liability that protect the viability of beneficial services that
were not intended to be curtailed by the goals of the
TCPA. Keeping in mind this careful balancing of interests
and costs, commenters are invited to present their views,
including alternative proposals.

V. OTHER MATTERS.

35. This is a nonrestricted notice and comment
rulemaking proceeding. Ex parte presentations are
permitted. except during the Sunshine Agenda period, pro-
vided they are disclosed as provided in Commission rules.
See generally, 47 CF.R. §§ 1.1202, 1.1203 and 1.1206.

36. As required by Section 603 of the Regulatory Flexi-
bility Act, the Commission has prepared an Initial Regula-
tory Flexibility Analysis (IRFA) of the expected impact on
small entities of the proposals suggested in this document.
The IRFA, on which written public comments are re-
quested, is set forth in Appendix C. Those comments must
be filed in accordance with the same filing deadlines as
comments on the Notice of Proposed Rulemaking, but
they must have a separate and distinct heading which
designates them as responses to the Initial Regulatory
Flexibility Analysis.

37. The Secretary shall send a copy of this Notice of
Proposed Rulemaking, including the IRFA, to the Chief
Counsel for Advocacy of the Small Business Administra-
tion in accordance with paragraph 603(a) of the Regula-
tory Flexibility Act. 5 US.C. § 601 ez seq. (1981).

38. Pursuant to applicable procedures set forth in
Sections [.415 and 1.419 of the Commission’s rules, 47
C.EFR. §§ 1415 and 1419, interested parties may file
comments on or before May 26, 1992 and reply comments
on or before June 25. 1992 To file formally in this
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proceeding, you must file an original and five copies of all
comments. reply comments, and supporting documents. If
you want each Commissioner to receive a personal copy of
your comments, you must file an original plus nine
copies. You should send comments and reply comments to
the Office of the Secretary, Federal Communications Com-
mission, 1919 M St. N.W_, Washington, D.C. 20554,

VI. ORDERING CLAUSES.

39. Accordingly, IT IS ORDERED THAT pursuant to
Sections 1. 2, 3, 4, 201205, and 227 of the Communica-~
tions Act of 1934, as amended, 47 U.S.C. §§ 151, 152. 153,
154.201-205, and 227; and S US.C. § 553, NOTICE OF
PROPOSED RULEMAKING is hereby provided as in-
dicated above.

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary
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¢ Aundred Second Congress of the Mnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Thursday, the third day of January.
ane thousand nine hundred and ninetyv-one

An Act

To amend the Communications Act of 1934 to prohibit certain practices involving the
use of telephone equipment.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Telephone Consumer Protection Act
of 1991™.

SEC. 2. FINDINGS.

The Congress finds that:

(1) The use of the telephone to market goods and services to
the home and other businesses is now pervasive due to the
increased use of cost-effective telemarketing techniques.

(2) Over 30,000 businesses actively telemarket goods and serv-
ices to business and residential customers.

(3) More than 300,000 solicitors call more than 18,000,000
Americans every day.

(4) Total United States sales generated through telemarketing
amounted to $435,000,000,000 in 1990, a more than four-fold
increase since 1984.

(5) Unrestricted telemarketing, however, can be an intrusive
invasion of privacy and, when an emergency or medical assist-
ance telephone line is seized, a risk to public safety.

(6) Many consumers are outraged over the proliferation of
intrusive, nuisance calls to their homes from telemarketers.

(7} Over half the States now have statutes restricting various
uses of the telephone for marketing, but telemarketers can
evade their prohibitions through interstate operations; there-
fore, Federal law is needed to control residential telemarketing
practices.

(8) The Constitution does not prohibit restrictions on commer-
cial telemarketing solicitations.

(9) Individuals’ privacy rights, public safety interests, and
commercial freedoms of speech and trade must be balanced in a
way that protects the privacy of individuals and permits legiti-
mate telemarketing practices.

(10) Evidence compiled by the Congress indicates that residen-
tial telephone subecribers consider automated or prerecorded
telephone calls, regardless of the content or the initiator of the
message, to be a nuisance and an invasion of privacy.

(11) Technologies that might allow consumers to avoid receiv-
ing such calls are not universally available, are costly, are
unlikely to be enforced, or place an inordinate burden on the
consumer.

(12) Banning such automated or prerecorded telephone calls
to the home, except when the receiving party consents to receiv-
ing the calf or when such calls are necessary in an emergency
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situation affecting the health and safety of the consumer, is the
only effective means of protecting telephone consumers from
this nuisance and privacy invasion.

(13) While the evidence presented to the. Congress indicates
that automated or prerecorded calls are a nuisance and an
invasion of privacy, regardless of the type of call, the Federal
Communications Commission should have the flexibility to
design different rules for those types of automated or
prerecorded calls that it finds are'not considered a nuisance or
invasion of privacy, or for noncommercial calls, consistent with
the free speech protections embodied in the First Amendment of
the Constitution.

(14) Businesses also have complained to the Congress and the
Federal Communications Commission that automated or
prerecorded telephone calls are a nuisance, are an invasion of
privacy, and interfere with interstate commerce.

(15) The Federal Communications Commission should con-
sider adopting reasonable restrictions on automated or
prerecorded calls to businesses as well as to the home, consist-
ent with the constitutional protections of free speech.

SEC. 3. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.

(a) AMENDMENT.~Title II of the Communications Act of 1934 (47
U.S.C. 201 et seq.) is amended by adding at the end the following
new section:

“SEC. 227. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.

*“(a) DEFINITIONS.~—As used in this section—

“(1) The term ‘automatic telephone dialing system’ means
squipment which has the capacity—

“(A) to store or produce telephone numbers to be called,
using a random or sequential number generator; and
“(B) to dial such numbers.

‘T2) The term ‘telephone facsimile machine’ means equipment
which has the capacity (A) to transcribe text or images, or both,
from paper into an electronic signal and to transmit that signal
over a regular telephone line, or (B) to transcribe text or images
{or both) from an electronic signal received over a regular
telephone line onto paper.

“(3) The term ‘telephone solicitation’ means the initiation of a
telephone call or message for the purpose of encouraging the
purchase or rental of, or investment in, property, goods, or
services, which is transmitted to any person, but such term does
not include a call or message (A) to any person with that
person’'s prior express invitation or permission, (B) to any
person with whom the caller has an established business rela-
tionsh}ﬁ.\or (C) by a tax exempt nonprofit organization.

“(4) The term 'unsolicited advertisement’ means any material
advertising the commercial availability or quality of any prop-
erty, goods, or services which is transmitted to any person
without that person's prior express invitation or permission.

“b) ResTrICTIONS ON THE Use oF AutomaTed TeLEPHONE EQuite-
MENT —

(1) ProuipiTions.—It shall be unlaw{u! {or any person within
the United States—

“(A) to make any call (other than a call made for emer-
gency purposes or made with the prior express consent of
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the called party) using any automatic telephone dialing
system or an artificial or prerecorded voice—

“(i) to any emergency telephone line (including any
‘911’ line and any emergency line of a hospital, medical
physician or service office, health care facility, poison
control center, or fire protection or law enforcement
agency); .

“(ii) to. the telephone line of any guest room or
patient room of a hospital, health care facility, elderly
home, or similar establishment; or

“(iii) to any telephone number assigned to a paging
service, cellular telephone service, specialized mobile
radio service, or other radio common carrier service, or
an!){ service for which the called party is charged for the
call;

“(B) to initiate any telephone call to any residential
telephone line using an artificial or prerecorded voice to
deliver a message without the prior express consent of the
called party, unless the call is initiated for emergency
purposes or is exempted by rule or order by the Commission
under paragraph (2XB);

“(C) to use any telephone facsimile machine, computer, or
other device to send an unsolicited advertisement to a
telephone facsimile machine; or

“(D) to use an automatic telephone dialing system in such
a way that two or more telephone lines of a multi-line
business are engaged simultaneously.

‘“A2) REGULATIONS; EXEMPTIONS AND OTHER PROVISIONS.~—The
Commission shall prescribe regulations to implement the
requirements of this subsection. In implementing the require-
ments of this subsection, the Commission—

“(A) shall consider prescribing regulations to allow
businesses to avuid 1eceiving calls made using an artificiai
or prerecorded voice to which they have not given their
prior express consent; and

“(B) may, by rule or order, exempt from the requirements
of paragraph (1¥R) of this suosection, subject to such condi-
tions as the Commission may prescribe—

:'1(” calls that are not.made for a commercial purpose;
an
“(i1) such classes or categories of calls made for
commercial purposes as the Commission determines—
“(I) will not adversely affect the privacy rights
that this section is intended to protect; and
“(1I) do not include the transmission of any un-
solicited advertisement.

“(3] PRIVATE RIGHT OF ACTION.—A person or entity may, il
otherwise permitted by the laws or rules of court of a State,
bring in an appropriate court of that State—

“(A) an action based on a violation of this subsection or
the regulations prescribed under this subsection to enjoin
such violation, i

“(B) an action to recover for actual monetary loss from
such a violation, or to receive $500 in damages for each such
violation, whichever is greater, or

*“(C) both such actions.
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{f the court finds that the defendant willfully or knowingly

violated this subsection or the regulations prescribed under this

subsection, the court may, in its discretion, increase the amount

of the award to an amount equal to not more than 3 times the

amount available under subparagraph (B) of this paragraph.
“(c) PROTECTION OF SusscriBER Pruvacy RicHts.—

“(1) RULEMAKING PROCEEDING REQUIRED.—~Within 120 days
after-the date of enactment of this section, the Commission shall
initiate a rulemaking proceeding concerning the need to protect
residential telephone subscribers’ privacy rights to avoid receiv-
ir;‘g lt}elephone solicitations to whicfx they object. The proceeding
shall—

“(A) compare and evaluate alternative methods and
procedures (including the use of electronic databases, tele-
phone network technologies, special directory markings,
industry-based or company-specific ‘do not call’ systems,
and any other alternatives, individually or in combination)
for their effectiveness in protecting such privacy rights, and
in terms of their cost and other advantages and disadvan-
tages;

“(B) evaluate the categories of public and private entities
that would have the capacity to establish and administer
such methods and procedures;

“(C) consider whether different methods and procedures
may apply for local telephone solicitations, such as local
telephone solicitations of small businesses or holders of
second class mail permits;

“(D) consider whether there is a need for additional
Commission authority to further restrict telephone solicita-
tions, including those calls exempted under subsection (aX3)
of this section, and, if such a finding is made and supported
by dthe record, propose specific restrictions to the Congress;
an

“(E) develop proposed regulations to implement the meth-
ods and procedures that the Commission determines are
most effective and efficient to accomplish the purposes of
this section.

“(2) RecuraTions.—Not later than 9 months after the date of
enactment of this section, the Commission shall conclude the
rutemaking proceeding initiated under paragraph (1) and shall
prescribe regulations to implement methods and procedures for
protecting the privacy rights described in such paragraph in an
efficient, effective, and economic manner and without the im-
position of any additional charge to telephone subscribers.

“(3) Usx ofF paTABASE PERMITTED.—The regulations required
by paragraph (2) may require the establishment and operation
of a single national database to compile a list of telephone
numbers of residential subscribers who object to receiving tele-
phone solicitations, and to make that compiled list and parts
thereof available for purchase. If the Commission determines to
require such a database, such regulations shall— _ _

“(A) specify a method by which the Commission will
select an entity to administer such database;

“(B) require each common carrier providing telephone
exchange service, in accordance with ragulations prescribed
by the Commission, to inform subscribers for telephone
exchange service of the opportunity to provide notification,
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in accordance with regulations established under this para-
graph, that such subscriber objects to receiving telephone
solicitations;

“(C) specify the methods by which each telephone sub-
scriber shall be informed, by the common carrier that
provides local exchange service to that subscriber, of (i) the
subscriber’'s right to give or revoke a notification of an
objection under subparagraph (A), and (ii) the methods by
which such right may be exercised by the subscriber;

‘(D) specify the methods by which such objections shall
be collected and added to the database;

‘“AE) prohibit any residential subscriber from being
charged for giving or revoking such notification or for being
included in a database compiled under this section;

*“(F) prohibit any persoa from making or transmitting a
telephone solicitation to the telephone number of any sub-
scriber included in such database;

*(G) specify (i) the methods by which any person desiring
to make or transmit telephone solicitations will obtain
access to the database, by area code or local exchange
prefix, as required to avoid calling the telephone numbers
of subseribers included in such database; and (ii) the costs to
be recovered {rom such persons;

“CH) specify the methods for recovering, from persons
accessing such database, the costs involved in identifying,
collecting, updating, disseminating, and selling, and other
activities relating to, the operations of the database that
are incurred by the entities carrying out thase activities;

“(I) specify the frequency with which such database will
be updated and specify the method by which such updating
will take effect for purposes of compliance with the regula-
tions prescribed under this subsection;

“(J) be designed to enable States to use the database
mecbamsm selected by the Commission for purposes of
administering or enforcing State law;

“(K) prohibit the use of such database for any purpose
other than compliance with the requirements of this section
and any such State law and specify methods for protection
of the privacy rights of persons whose numbers are included
in such database; and

“(L) require each common carrier providing services to
any person for the purpose of making telephone solicita-
tions to notify such person of the requirements of this
section and the regulations thereunder.

“4q) Comnzaxnou; REQUIRED FOR USE OF DATABASE
METHOO—If the Commission determines to require the database
mecharnism described in paragraph (3), the Commission shali—

“(A) in developing procedures for gaining access to the
dat.abase_:. consider the different needs of telemarketers
fond{uctmg business on a national, regional. State, or local
evef;
~ "(B) develop a fee schedule or price structure for recoup-
ing the cost of such database that recognizes such dif-
ferences and—

“(i) reflect the relative costs of providing a national,
regional, State, or local list of phone numbers of
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:pbscribers who object ta receiving telephone solicita-
ions;
“(ii} reflect the relative costs of providing such lists
on paper ar electronic media; and
“(ii1) not place an unreasonable financial burden on
small businesses; and

“(C) consider (i) whether the needs of telemarketers
operating on a local basis could be met through special
markings of area white pages directories, and (ii) if such
directories are needed as an adjunct to database lists pre-
_pared by area code and local exchange prefix.

“5) PRIVATE RIGHT OF ACTION.—A person who has received
more than one telephone call within any 12-month period by or
on behalf of the same entity in violation of the regulations
prescribed under this subsection may, if otherwise permitted by
the laws or rules of court of a State bring in an appropriate
court of that State—

“CA) an action based on a violation of the regulations
prescribed under this subsection to enjoin such violation,

‘“(B) an action to recover for actual monem? loss from
such a violation, or to receive up to $500 in damages for
each such violation, whichever is greater, or

“(C) both such actions.

It shall be an affirmative defense in any action brought under
this paragraph that the defendant has established and imple-
mented, with due care, reasonable practices and procedures to
effectively prevent telephone solicitations in violation of the
regulations prescribed under this subsection. If the court finds
that the defendant willfully or knowingly violated the regula-
tions prescribed under this subsection, the court may, in its
discretion. increase the amount of the award to an amount
equal to not more than 3 times the amount available under
subparagraph (B) of this paragraph.

“(6) RELATION TO SUBSECTION (B).—The provisions of this
subsection shall not be construed to permit a communication
prohibited by subsection (b).

“(d) TECHNICAL AND PROCEDURAL STANDARDS.~

(1} ProH1BITION.—It shall be unlawful for any person within
the United States—

“(A) to initiate any communication using a telephone
facsimile machine, or to make any telephone call using any
automatic telephone dialing system, that does not comply
with the technical and procedural standards prescribed
under this subsection, or to use any telephone facsimile
machine or. automatic telephone dialing system in a
manner that does not comply with such standards; or

“(B) to use a computer or other electronic device to send
any mesaage via a telephone facsimile machine unless such
person clearly marks, in a margin at the top or bottom of
each transmitted page of the message or on the first page of
the transmission, the date and time it is sent and an
identification of the business, other entity, or individual
sending the ‘message and the telephone number of the
sending machine or of such business. other entity, or
individual.

“(2) TELEPHONE FACSIMILE MACHINES.—The Commission shall
revise the regulations setting technical and procedural stand-
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ards for telephone facsimile machines to require that any such
machine which is manufactured after one year after the date of
enactment of this section clearly marks, in a margin at the top
or bottom of each transmitted page or on the first page of each
transmission, the date and time sent, an identification of the
business, other entity, or individual sending the message, and
the telephone number of the sending machine or of such busi-
ness, other entity, or individual.

*(3) ARTIFICIAL OR PRERECORDED VOICE SYSTEMS.—The Commis-
sion shall prescribe technical and procedural standards for
systems that are used to transmit any artificial or prerecorded
voice message via telephone. Such standards shall require
that—

“(A) all artificial or prerecorded telephone messages (i)
shall, at the beginning of the message, state clearly the
identity of the business, individual, or other entity initiat-
ing the call, and (ii) shall, during or after the message, state
clearly the telephone number or address of such business,
other entity, or individual; and

“(B) any such system will automatically release the called
party's line within S seconds of the time notification is
transmitted to the system that the called party has hung
up, to allow the called party’s line to be used to make or
receive other calls.

“(e) EFFeCT ON STATE Law.—

“(1) STATE LAW NOT PREEMPTED.—Except for the standards
prescribed under subsection (d) and subject to paragraph (2) of
this subsection, nothing in this section or in the regulations
prescribed under this section shall preempt any State law that
imposes more restrictive intrastate requirements or regulations
on, or which prohibits—

“(A} the use of telephone facsimile machines or other
electronic devices to send unsolicited advertisements;

“(B) the use of automatic telephone dialing systems;

“(C) the use of artificial or prerecorded voice messages; or

“(D) the making of telephone solicitations.

“(2) STATE USE OF DATABASES.—If, pursuant to subsection (cX3),
the Commission requires the establishment of a single national
database of telephone numbers of subscribers who object to
receiving telephone solicitations, a State or local authority may
not. in its regulation of telephone solicitations, require the use
of any database, list, or listing system that does not include the
part of such single national datebase that relates to such State.

“() ACTIONS BY STATES.—

“(1) AUTHORITY OF STATES.—Whenever the attorney general of
a Statex or an official or agency designated by a State, has
reason t@ believe that any person has engaged or is engaging in
a pattern or practice of telephone calls or other transmissions to
residents of that State in violation of this section or the regula-
tions prescribed under this section, the State may bring a civil
action on behalf of its residents to enjoin such calls, an action to
recover for actual monetary loss or receive $500 in damages {or
cach violation, or both such actions. If the court finds the
defendant willfully or knowingly violated such regulations, the
court may, in its discretion, increase the amount of the award to
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an amount equal to not more than 3 times the amount available
under the preceding sentence.

“(2) EXCLUSIVE JURISDICTION OF FEDERAL COURTS.—The district
courts of the United States, the United States courts of any
territory, and the District Court of the United States for the
Dts.tnct of Columbia shall have exclusive jurisdiction over all
civil actions brought under this subsection. Upon proper ap-
plication, such courts shall also have jurisdiction to issue writs
of mandamus, or orders affording like relief, commanding the
defendant to comply with the provisions of this section or
regulations prescribed under this section, including the require-
ment that the defendant take such action as is necessary to
remove the danger of such violation. Upon a proper showing, a
permanent or temporary injunction or restraining order shall
be granted without bond.

“(3) RicHTs oF commission.—The State shall serve prior writ-
ten notice of any such civil action upon the Commission and
provide the Commission with a copy of its complaint, except in
any case where such prior notice is not feasible, in which case
the State shall serve such notice immediately upon instituting
such action. The Commission shall have the right (A) to inter-
vene in the action, (B) upon so intervening, to be heard on ali
matters arising therein, and (C) to file petitions for appeal.

“(4) VENUE; SERVICE OF PROCESS.—Any civil action brought
under this subsection in a district court of the United States
may be brought in the district wherein the defendant is found
or is an inhabitant or transacts business or wherein the viola-
tion occurred or is occurring, and process in such cases may be
served in any district in which the defendant is an inhabitant or
where the defendant may be found. o

“(5) INVESTICATORY POWERS.—For purposes of bringing any
civil action under this subsection, nothing in this section shall
prevent the attorney general of a State, or an official or agency
designated by a State, {rom exercising the powers conferred on
the attorney general or such official by the laws of such State to
conduct investigations or to administer oaths or affirmations or
to compel the attendance of witnesses or the production of
documentary and other evidence. . )

“(6) EFFECT ON STATE COURT PROCEEDINGS.—NC?thlng contained
in this subsection shall be construed to prohibit an authorized
State official from proceeding in State court on the basis of an
alleged violation of any general civil ot criminal statute of such
State. .

“(T) LiMrratton.—Whenever the Commission has instituted a
civil action for violation of regulations prescribed under this
section, no State may, during the pendency of such action
instituted by the Commission, subsequently institute a civil
action against any defendant named in the Commission’s com-
plaint for any violation as alleged in the Commission's com-

laint.

° “(8) DeFINITION.—As used in this subsection, the term ‘attor-
ney general’ means the chief legzlcofﬁcer of a State."". '
(b) CONFORMING AMENDMENT.—Section 2(b) of the C(}fnmunxca-
tions Act af 1934 (47 U .S.C. 152(b)) is amended by striking Except as
provided” and all that follows through “apd subject to the provi-
sions'* and inserting “Except as provided in sections 223 through
227 inclusive. and subject to the provisions

2751



FCC 92-176

Federal Communications Commission Record

7 FCC Red No. 9

S. 1462—9

(c) DeapuNE FOR REGULATIONS: EFFecTiVE DATE.—

(1) Recurations.—The Federal Communications Commission
shall prescribe regulations to implement the amendments made
by this section not later than 9 months after the date of
enactment of this Act.

(2) Efrective pate.—The requirements of section 228 of the
Communications Act of 1934 (as added by this section), other
than the authority to prescribe regulations, shall take effect one
year after the date of enactment of this Act.

SEC. {. AM RADIO SERVICE.

Section 331 of the Communications Act of 1934 is amended—
(1} in the heading of such section, by inserting “AND AM rADIO
STATIONS" after “TELEVISION STATIONS ",
(2) by inserting “(a) Very Hicu FreQueNcY Stations.—" after
“Sec. 331."; and
(3) by adding at the end the following new subsection:

“(b) AM Rapto Stations.—It shall be the policy of the Commis-
sion, in any case in which the licensee of an existing AM daytime-
only station located in a community with a population of more than
100,000 persons that lacks a local full-time aural station licensed to
that community and that is located within a Class [ station primary
service area notifies the Commission that such licensee seeks to
provide full-time service, to ensure that such a-licensee is able to
place a principal community contour signal over its entire commu-
nity of license 24 hours a day, if technically feasible. The Commis-
sion shall report to the appropriate committees of Congress within
30 days after the date of enactment of this Act on how it intends to
meet this policy goal.”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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PROPOSED RULES

(Title 47 of the Code of Federal Regulations, parts 64
and 68, are proposed to be amended as follows:

1. The title of part 64 is revised to read as follows:

PART 64 -- MISCELLANEOUS RULES RELATING TO
COMMON CARRIERS AND TELEMARKETERS

2. The table of contents for part 64 is amended by
adding subpart K to read as follows:

Subpart K - Prerecorded or Artificial Messages

64.1100 Delivery restrictions.

3. The authority citation for subpart K is added to part
64 to read as follows:

Authority: 47 U.S.C. 151-154, 201, 205, 227, 403.
4. Subpart K is added to part 64 to read as follows:
Subpart K - Prerecorded or Artificial Messages

§ 64.1100 Delivery restrictions.

(a) No person may

(1) Initiate any telephone call (other than a call made
for emergency purposes or made with the prior express
consent of the called party) using an automatic telephone
dialing system or an artificial or prerecorded voice.

(i) To any emergency telephone line. including any 911
line and any emergency line of a hospital. medical physi-
cian or service office. health care facility. poison control
center. or fire protection or law enforcement agency.

(ii) To the telephone line of any guest room or patient
room of a hospital. health care facility, elderly home. or
similar establishment: or

(iii) To any telephone number assigned to a paging
service. cellular telephone service, specialized mobile radio
service, or any service for which the called party is
charged for the call;

(2) Initiate any telephone call to any residential tele-
phone line using an artificial or prerecorded voice to
deliver a message without the prior express consent of the
called party, unless the call is initiated for emergency
purposes or is exempted by § 64.1100(c):

(3) Use a telephone facsimile machine. computer, or
other device to send an unsolicited advertisement to a
telephone facsimile machine:

(4) Use an automatic telephone dialing system in such a
way that two or more telephone lines of a muiti-line
business are engaged simultaneously.

(b) For the purpose of § 64.1100(a), the term "emer-
gency purposes” means calls made necessary in any situ-
ation affecting the health and safety of consumers.

(c) The term "telephone call" in § 64.1100(a)2) shall
not include a call or message by, or on behalf of, a caller:

(1) that is not made for a commercial purpose.

(2) that is made for a commercial purpose but does
not include the transmission of any unsolicited ad-
vertisement,

(3) to any person with whom the caller has had a
prior or current business relationship at the time the
call is made, or

(4) by a tax exempt nonprofit organization.

(d) Automatic Dialing Devices; identification of the
caller. All artificial or prerecorded telephone mes-
sages shall:

(1) At the beginning of the message, state clearly the
identity of the business, individual, or other entity
initiating the call. and

(2) During or after the message, state clearly the
telephone number or address of such business, other
entity, or individual.

5. The authority citation for subpart D of part 68 is
revised to read as follows:

Authority: 47 US.C. 154, 155, 227, 303, 403.

6. Section 68.318(c) is amended by adding paragraphs
(c)(3) and (c)(4) to read as follows:

§ 68.318 Additional limitations.
(C’) d ok vk

(3) Line Seizure by Automatic Dialing Devices.
Automatic dialing devices which deliver a recorded
message to the called party must release the called
party's telephone line within 5 seconds of the time
notification is transmitted to the system that the
called party has hung up, to allow the called party’s
line to be used to make or receive other calls.

(4) Facsimile machines: identification of the sender
of the message. It shall be unlawful for any person
within the United States to use a computer or other
electronic device to send any message via a tele-
phone facsimile machine unless such message clearly
contains. in a margin at the top or bottom of each
transmitted page or on the first page of the transmiis-
sion. the date and time it is sent and an identifica-
tion of the business, other entity. or individual
sending the message and the telephone number of
the sending machine or of such business. other en-
tity, or individual. Facsimile machines manufactured
on and after December 21, 1992 must clearly mark
such identifying information on each transmitted
message.
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APPENDIX C

INITIAL REGULATORY FLEXIBILITY ANALYSIS

Reasons for Action:

This rulemaking proceeding is initiated to obtain com-
ment on proposed rules and regulations to implement the
Telephone Consumer Protection Act of 1991, 47 US.C. §

227 (TCPA).
Objectives:

The Commission seeks to implement the TCPA and
define exemptions to liability under the TCPA.

Legal Basis:

The proposed action is authorized under Sections 1. 4,
201-205, and 227 of the Communications Act of 1934, as
amended. 47 U.S.C. §§ 151, 154, 201-205, and 227.

Reporting, Recordkeeping and other Compliance Re-

quirements:

This Notice of Proposed Rulemaking proposes rules to
implement the TCPA and seeks comment on regulatory
mechanisms to balance individuals’ privacy rights, public
safety interests, and commercial freedoms of speech and
trade in a way that protects the privacy of individuals and
permits legitimate telemarketing practices.

Federal Rules which Overlap, Duplicate or Conflict with

these Rules:

None.

Description, Potential Impact, and Number of Small En-

tities Involved:

Proposed rules in this proceeding could affect the
telemarketing practices of numerous businesses. including
small entities. After evaluating the comments and reply
comments in this proceeding, the Commission will exam-
ine further the impact of any rule changes on small en-
tities. and will set forth its finding in the final Regulatory

Flexibility Analysis.

Any Significant Alternatives Minimizing the Impact on
Small Entities Consistent with the Stated Objectives:

The Notice of Proposed Rulemaking solicits comments
on any significant alternatives minimizing the impact on
small entities consistent with the stated objectives.
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