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OPINION

CIVIL MINUTES - GENERAL

Proceedings: IN CHAMBERS - COURT ORDER

Before the Court is a Motion to Dismiss and to Strike
Class Allegations (Docket No. 14) filed by Defendant
Qiagen North American Holdings, Inc. ("Qiagen").
Plaintiff ARcare d/b/a Parkin Drug Store ("Plaintiff") has
filed an Opposition. (Docket No. 17.) Pursuant to Rule 78
of the Federal Rules of Civil Procedure and Local Rule
7-15, the Court finds this matter appropriate for decision
without oral argument. The hearing calendared for
January 9, 2017, is vacated, and the matter taken off
calendar.

I. Background

Plaintiff is a non-profit corporation which provides
medical services. (See Compl. ¶ 10. On May 31, 2016,

Plaintiff receive an unsolicited fax advertisement from
Qiagen. (Id. ¶ 12.) The fax promotes the availability of
Qiagen's "QuantiFERON - TB Gold" product, a
time-saving and accurate test for Tuberculosis. (Id.)

Plaintiff alleges that Qiagen has sent Plaintif multiple
faxes which are similar to the May 31, 2016 fax, one of
which is attached as Exhibit A to the Complaint. (Id. ¶¶
12-13, Ex. A.) Plaintiff also alleges that it received five
additional [*2] faxes on July 27, 2016, similar to Exhibit
B to the Complaint. (Id. ¶ 15, Ex. B.) These faxes were
sent without Plaintiff's prior express permission, and did
not contain an opt-out notice that complied with the
requirements of the Telephone Consumer Protection Act
("TCPA"). (Id. ¶¶ 16-17.) Plaintiff asserts that its receipt
of these faxes harmed it in the form of lost paper, toner,
ink, and time that could have otherwise been spent on
business activities. (Id. ¶¶ 33, 42.)

Plaintiff filed this action on October 13, 2016,
asserting one claim under the TCPA, 47 U.S.C. §
227(b)(1)(C), on behalf of itself and a putative class
defined as:

All persons and entities who held
telephone numbers that received one or
more telephone facsimile transmissions
that (1) promoted the commercial
availability or quality of property, goods,
or services offered by "Qiagen," and (2)
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did not (I) provide a toll-free telephone
number and facsimile number where the
fax recipient may make a request to the
sender not to send any future ads nor (ii)
inform the fax recipient that the sender's
failure to comply within 30 days of such a
request is unlawful.

(Id. ¶ 18.)

Presently before the court is Qiagen's Motion to
Dismiss and to Strike Class [*3] Allegations.

II. Legal Standard

Article III of the United States Constitution requires
that a litigant have standing to invoke the power of a
federal court. Because Article III's standing requirements
limit subject matter jurisdiction, a plaintiff's standing to
pursue a claim is properly challenged by a Federal Rule
of Civil Procedure 12(b)(1) motion to dismiss. See
Chandler v. State Farm Mut. Auto. Ins. Co., 598 F.3d
1115, 1121-22 (9th Cir. 2010). For the purpose of ruling
on a motion to dismiss for lack of standing, the Court
must accept as true all material allegations of the
complaint and must construe the complaint in favor of the
complaining party. Maya v. Centex Corp., 658 F.3d 1060,
1068 (9th Cir. 2011).

Rule 12(b)(1) jurisdictional attacks can be either
facial or factual. In a facial attack, the allegations are
presumed true and the "challenger asserts that the[y] are
insufficient on their face to invoke federal jurisdiction."
Safe Air For Everyone v. Meyer, 373 F. 3d 1035, 1039
(9th Cir. 2004). "By contrast, in a factual attack, the
challenger disputes the truth of the allegations that, by
themselves, would otherwise invoke federal jurisdiction."
Id. Courts should refrain from resolving factual issues
where "the jurisdictional issue and substantive issues are
so intertwined that the question of jurisdiction is
dependent on the resolution of factual issues going to the
merits." Augustine v. United States, 704 F.2d 1074, 1077
(9th Cir. 1983); see also Safe Air, 373 F. 3d at 1039;
Williston Basin Interstate Pipeline Co. v. An Exclusive
Gas Storage Leasehold & Easement, 524 F. 3d 1090,
1094 (9th Cir. 2008) ("As a general rule, when 'the
question of jurisdiction and the merits of the action are
intertwined,' dismissal [*4] for lack of subject matter
jurisdiction is improper.").

III. Discussion

Qiagen's Motion raises three primary arguments: (1)
Plaintiff lacks standing; (2) the Complaint fails to state a
claim for relief under the TCPA; and (3) the Complaint's
class allegation should be stricken for proposing a
fail-safe class. The Court will first consider whether
Plaintiff has standing to sue because that issue implicates
the Court's subject matter jurisdiction. See Fleck &
Assocs., Inc. v. City of Phoenix, 471 F.3d 1100, 1107 n.4
(9th Cir. 2006); Whitmore v. Arkansas, 495 U.S. 149,
154, 110 S. Ct. 1717, 1722, 109 L. Ed. 2d 135 (1990) ("It
is well established, however, that before a federal court
can consider the merits of a legal claim, the person
seeking to invoke the jurisdiction of the court must
establish the requisite standing to sue.").

A. Standing

The Supreme Court has held that to have standing
under the Constitution, a party must show it has suffered
an "injury in fact," that there is a "causal connection
between the injury" and the defendant's complained-of
conduct, and that it is likely "that the injury will be
redressed by a favorable decision." Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136-37,
119 L. Ed. 2d 351 (1992). To demonstrate an "injury in
fact," a plaintiff must establish an "invasion of a legally
protected interest which is (a) concrete and particularized
[citations] and [*5] (b) 'actual or imminent, not
"conjectural" or 'hypothetical.'" Lujan, 504 U.S. at 560,
112 S. Ct. at 2136 (citations omitted). To meet this test,
the "line of causation" between the alleged conduct and
injury must not be "too attenuated," and "the prospect of
obtaining relief from the injury" must not be "too
speculative." Allen v. Wright, 468 U.S. 737, 752, 104 S.
Ct. 3315, 3325, 82 L. Ed. 2d 556 (1984); Maya, 658 F.3d
at 1070.

Here, Qiagen challenges Plaintiff's standing by
asserting that Plaintiff has suffered only a de minimis
injury in fact, and that any such injury is not traceable to
Qiagan's violations of the TCPA. In relevant part, the
TCPA places the following restrictions on unsolicited fax
advertisements:

It shall be unlawful for any person
within the United States, or any person
outside the United States if the recipient is
within the United States . . . to use any
telephone facsimile machine, computer, or
other device to send, to a telephone
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facsimile machine, an unsolicited
advertisement, unless . . . the unsolicited
advertisement contains a notice meeting
the requirements under paragraph (2)(D).

47 U.S.C. § 227(b)(1)(C). In turn, paragraph (2)(D)
provides that:

a notice contained in an unsolicited
advertisement complies with the
requirements under this subparagraph only
if--

(i) the notice is clear and conspicuous
and on the first page of the unsolicited
advertisement;

[*6] (ii) the notice states that the
recipient may make a request to the sender
of the unsolicited advertisement not to
send any future unsolicited advertisements
to a telephone facsimile machine or
machines and that failure to comply,
within the shortest reasonable time, as
determined by the Commission, with such
a request meeting the requirements under
subparagraph (E) is unlawful;

(iii) the notice sets forth the
requirements for a request under
subparagraph (E);

(iv) the notice includes--

(I) a domestic contact
telephone and facsimile
machine number for the
recipient to transmit such a
request to the sender; and

(II) notice to the sender
of the unsolicited
advertisement; the
Commission shall by rule
require the sender to
provide such a mechanism
and may, in the discretion
of the Commission and
subject to such conditions
as the Commission may
prescribe, exempt certain
classes of small business

senders, but only if the
Commission determines
that the costs to such class
are unduly burdensome
given the revenues
generated by such small
businesses;

(v) the telephone and facsimile machine
numbers and the cost-free mechanism set
forth pursuant to clause (iv) permit an
individual or business to make [*7] such a
request at any time on any day of the
week; and

(vi) the notice complies with the
requirements of subsection (d);

Each of the faxes Plaintiff received included the
following opt-out notice:

If you no longer wish to receive fax
advertisements from QIAGEN, please
email QFTinfo@qiagen.com and provide
the following information so that we can
process your request: your name, the name
of your company (if applicable), your fax
number(s) and an indication that you do
not wish to receive fax advertisements
from us.

(Compl., Exs. A, B.)

Plaintiff alleges that Qiagen's opt-out notice fails to
comply with the requirements of 47 U.S.C. §§
227(b)(1)(C) & (b)(2)(D), and that its resulting injury in
fact is the lost paper, toner, ink, and time that could have
otherwise been spent on business activities. (Compl. ¶¶
33, 42.) In Spokeo, Inc. v. Robins, U.S. , 136 S. Ct.
1540, 1548, 194 L. Ed. 2d 635 (2016), the Supreme Court
made clear that a plaintiff does not automatically satisfy
the injury in fact requirement "whenever a statute grants a
person a statutory right and purports to authorize that
person to sue to vindicate that right." Here, the Court
finds that Plaintiff's allegations that it has lost paper,
toner, ink, and time, are sufficiently concrete and
particularized to satisfy Article III's injury in fact
requirement. [*8] See Imhoff Inv., L.L.C. v. Alfoccino,
Inc., 792 F.3d 627, 633 (6th Cir. 2015) ("[T]hrough the
TCPA, Congress intended to remedy a number of
problems associated with junk faxes, including the cost of
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paper and ink, the difficulty of the recipient's telephone
line being tied up, and the stress on switchboard
systems."); Palm Beach Golf Ctr.-Boca, Inc. v. John G.
Sarris, D.D.S., P.A., 781 F.3d 1245, 1251 (11th Cir.
2015).

However, Plaintiff has not shown that its injury is
traceable or related to Qiagen's alleged violation of the
TCPA. "A plaintiff who would have been no better off
had the defendant refrained from the unlawful acts of
which the plaintiff is complaining does not have standing
under Article III of the Constitution to challenge those
acts in a suit in federal court." McNamara v. City of
Chicago, 138 F.3d 1219, 1221 (7th Cir. 1998) (citing
Lujan, 504 U.S. at 560, 112 S. Ct. at 2136, 119 L. Ed. 2d
351). As Qiagen points out, had the faxes "fully complied
with the TCPA, Plaintiff would have lost the same
amount of ink, toner, paper and time." (Motion at 8.) In
such situations, a plaintiff lacks standing. See Romero v.
Dep't Stores Nat'l Bank, No. 15-CV-193-CAB-MDD,
2016 U.S. Dist. LEXIS 110889, 2016 WL 4184099, at *6
(S.D. Cal. Aug. 5, 2016); Ewing v. SQM US, Inc., No.
16-CV-1609-CAB-JLB, 2016 U.S. Dist. LEXIS 143272,
2016 WL 5846494, at *3 (S.D. Cal. Sept. 29, 2016).
Although the TCPA provides a fax recipient with the
right to bring a private suit for receiving an unsolicited
fax which lacks a TCPA-compliant opt-out notice, the
recipient lacks standing to bring a claim under the TCPA
unless he can also allege a concrete and particularized
harm caused by the TCPA violation. Plaintiff [*9] has
failed to do so here.1

1 This result is particularly appropriate where, as
here, each of the faxes included a mechanism by
which the recipient could opt-out from receiving
future faxes, and the Complaint is devoid of any
allegations that Plaintiff attempted to avail itself
of that mechanism, or would have availed itself of
the mechanism had it received with a fax with a
fully-TCPA compliant opt-out notice. (See
Compl., Exs. A, B.)

Plaintiff's only rejoinder is that "[t]o show
traceability for standing purposes, Plaintiff need only
plausibly allege that Defendant's unsolicited facsimiles
were the source of its harm." (Opp'n, 8.) However, this
misstates the applicable standard. See Lujan, 504 U.S. at
560, 112 S. Ct. at 2136, 119 L. Ed. 2d 351 ("[T]here must
be a causal connection between the injury and the
conduct complained of--the injury has to be "fairly ...

trace[able] to the challenged action of the defendant.")
The TCPA does not prohibit the sending of any fax; it
applies only to unsolicited advertisements which do not
include an appropriate opt-out notice. See 47 U.S.C. §§
227(a)(5), 227(b)(2)(D). Plaintiff does not attempt to
show how it was injured by the receipt of faxes with
opt-out notices which failed to fully comply with the
TCPA, instead alleging harm which would result from
the receipt of any fax.

In sum, Plaintiff lacks standing because it has alleged
a "bare procedural violation" which is "divorced from any
concrete harm" caused by Qiagen's alleged violation of
the TCPA. See Spokeo, U.S. 136 S. Ct. 1540, 1549,
194 L. Ed. 2d 635 (2016).

B. Leave to Amend

Plaintiff has neither requested leave to amend nor
identified how it would amend its Complaint to cure the
deficiencies identified in this order. The Court declines to
sua sponte provide such [*10] a remedy. See Worley v.
Pite Duncan, LLP, 649 F. App'x 574, 575 (9th Cir. 2016);
Ventura Packers, Inc. v. F/V JEANINE KATHLEEN, 305
F.3d 913, 916 n.1 (9th Cir. 2002); Pani v. Empire Blue
Cross Blue Shield, 152 F.3d 67, 76 (2d Cir. 1998); Cinel
v. Connick, 15 F.3d 1338, 1346 (5th Cir. 1994).
Plaintiff's Complaint is therefore dismissed without leave
to amend, and this action is dismissed without prejudice.
See Fleck & Assocs. v. City of Phoenix, 471 F.3d 1100,
1106 (9th Cir. 2006) (holding that dismissal based on
lack of standing must be without prejudice).

Conclusion

For the foregoing reasons, Qiagen's Motion to
Dismiss is granted. The Court will enter a Judgment
consistent with this Order.2

2 Plaintiff's Ex Parte Application (Docket No.
24) and Motion for Class Certification (Docket
No. 29), and Qiagen's Motion for Protective Order
(Docket No. 21) are denied as moot.

IT IS SO ORDERED.

JUDGMENT

Pursuant to the Court's January 19, 2016 Minute
Order granting the Motion to Dismiss filed by defendant
Qiagen North American Holdings, Inc. ("Defendant"),
which dismissed the claims asserted by plaintiff ARcare
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d/b/a Parkin Drug Store ("Plaintiff"),

IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that Defendant shall have judgment in its
favor against Plaintiff;

IT IS FURTHER ORDERED, ADJUDGED, AND
DECREED that Plaintiff's Complaint is dismissed
without leave to amend.

IT IS FURTHER ORDERED, ADJUDGED, AND
DECREED that this action is dismissed without
prejudice.

IT IS FURTHER ORDERED, ADJUDGED, AND
DECREED that Plaintiff take nothing and that Defendant
shall have its costs of suit.

IT IS SO ORDERED.

DATED: January 19, 2017

/s/ Percy Anderson

Percy Anderson

UNITED STATES DISTRICT [*11] JUDGE
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