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(2008 Directive). The Assistant Secretary
noted that the ‘‘proposed trust land is a
small parcel of land’’ and that ‘‘[i]t would
not appear that supervision needs to be
extensive[.]’’ Id. In its 2008 denial of the
UKB application, the Region explained
that the local Bureau agency responsible
for providing services in the area had
closed, and those services were contracted
to the Nation.23 Aplt. App. 318. The Region
was concerned that the UKB would reject
the provision of services by the Nation and
insist that the Region provide the services
instead. Id. The Region concluded that it
lacked the resources to provide the ser-
vices. Id.

The Assistant Secretary was unpersuad-
ed. In his June 2009 Decision, he stated
that the Region ‘‘failed to substantiate [its]
decision’’ and ‘‘fail[ed] to identify specific
duties that the BIA will incur.’’ Aplt. App.
221. The Assistant Secretary found that
the Region failed to demonstrate which
services the BIA would be required to
provide for the Subject Parcel, and did not
explain why the services could not be ad-
ministered by the Region or contracted to
the UKB. Id. Accordingly, the Assistant
Secretary reiterated his stance from the
2008 Directive: the burden of providing
administrative services would be negligi-
ble. Id. As with the jurisdictional-conflicts
criterion, the Region was bound by the
Assistant Secretary’s findings.

Again, we conclude that the BIA consid-
ered the relevant factors and did not make
a clear error of judgment. Overton Park,
401 U.S. at 416, 91 S.Ct. 814. The relative-
ly small size of the Subject Parcel and the
fact that BIA services have been provided
in the past suggest that any additional
administrative burden will not be unrea-
sonable. We have considered the Region’s
counterarguments, but we conclude that
the Assistant Secretary’s position is not
‘‘so implausible that it could not be as-

cribed to a difference in view[.]’’ Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43,
103 S.Ct. 2856, 77 L.Ed.2d 443 (1983).
Therefore, the BIA’s consideration of the
administrative-burden criterion was not ar-
bitrary and capricious.

V.

We reverse the district court’s order
holding that the 2011 Decision approving
the UKB’s land-into-trust application was
arbitrary and capricious, an abuse of dis-
cretion, and otherwise not in accordance
with law. We hold that (1) the BIA need
not consider the definition of ‘‘Indian’’ un-
der the IRA when taking land into trust
pursuant to OIWA; (2) Nation consent is
not required for the BIA to take the Sub-
ject Parcel into trust; and (3) the BIA’s
consideration of the section 151.10 regula-
tory factors was not arbitrary and capri-
cious. Consequently, we vacate the district
court’s injunction preventing the Secretary
from taking the Subject Parcel into trust.
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firm, alleging violations of Telephone Con-
sumer Protection Act (TCPA). The United
States District Court for the Southern Dis-
trict of Florida, No. 0:16-cv-62480-DPG,
denied defendants’ motion to dismiss.
Client filed petition for interlocutory ap-
peal.
Holdings:  The Court of Appeals, Branch,
Circuit Judge, held that client did not es-
tablish concrete injury in fact from receiv-
ing single unsolicited text message and,
thus, did not have standing.
Reversed and remanded.
Jill Pryor, Circuit Judge, filed opinion con-
curring in judgment only.

1. Federal Courts O3585(2)
Appellate court reviews standing de-

terminations de novo.

2. Federal Civil Procedure O103.2
 Federal Courts O2101

One tool for determining that the mat-
ters before court are truly cases or contro-
versies, as understood by Article III, is the
doctrine of standing.  U.S. Const. art. 3,
§ 2, cl. 1.

3. Federal Civil Procedure O103.2
Law of Article III standing serves to

prevent the judicial process from being
used to usurp the powers of the political
branches; even when those political
branches appear to have granted court
jurisdiction by statute and rule, court is
still obliged to examine whether jurisdic-
tion exists under the Constitution.  U.S.
Const. art. 3, § 2, cl. 1.

4. Federal Civil Procedure O103.2, 103.3
Irreducible constitutional minimum to

establish Article III standing requires
three elements; the plaintiff must have (1)
suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the
defendant, and (3) that is likely to be
redressed by a favorable judicial decision.
U.S. Const. art. 3, § 2, cl. 1.

5. Federal Civil Procedure O103.2

To establish standing, an injury in fact
must be concrete.

6. Federal Civil Procedure O103.2

Injury in fact, as required for stand-
ing, must be particularized, that is, affect-
ing the plaintiff in a personal and individu-
al way.

7. Federal Civil Procedure O164

For purposes of standing, class repre-
sentative must establish his own personal,
concrete injury notwithstanding whatever
injuries may have been suffered by the
other members of the class.

8. Federal Civil Procedure O103.2

Concrete injury, as required for
standing, must be de facto; that is, it must
actually exist, as opposed to being hypo-
thetical or speculative.

9. Federal Civil Procedure O103.2

Concrete injury, as required for
standing, need be only an identifiable tri-
fle.

10. Federal Civil Procedure O103.2

For purposes of standing, when the
concreteness of an alleged injury is diffi-
cult to recognize, court looks to history
and the judgment of Congress for guid-
ance.

11. Federal Civil Procedure O103.2

Act of Congress that creates a statu-
tory right and a private right of action to
sue does not automatically create standing;
Article III standing requires a concrete
injury even in the context of a statutory
violation.  U.S. Const. art. 3, § 2, cl. 1.

12. Federal Civil Procedure O103.2

Court must always look for concrete
harm when assessing Article III standing;
in some contexts this will mean identifying
purely speculative harm that never actual-
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ly materializes as failing to allege an injury
in fact.  U.S. Const. art. 3, § 2, cl. 1.

13. Federal Civil Procedure O103.2
Standing requirement of injury in fact

is a hard floor of Article III jurisdiction
that cannot be removed by statute.  U.S.
Const. art. 3, § 2, cl. 1.

14. Telecommunications O1061
Former client did not establish con-

crete injury in fact from receipt of single
unsolicited text message and, thus, did not
have standing to bring putative class ac-
tion against attorney and law firm for vio-
lations of Telephone Consumer Protection
Act (TCPA), although client alleged that
receiving text message caused him to
waste time answering or otherwise ad-
dressing message, and that, while doing so,
both client and his cell phone were unavail-
able for otherwise legitimate pursuits;
client did not allege that text message cost
him any money, and client could continue
to use all of phone’s functions, including
receiving other messages, while he was
receiving a text message.  Communica-
tions Act of 1934 § 227, 47 U.S.C.A.
§ 227(b)(1)(A)(iii).

15. Courts O89
Court is not bound by a prior deci-

sion’s sub silentio treatment of a jurisdic-
tional question.

16. Federal Civil Procedure O103.2
Court considers the judgment of Con-

gress when assessing standing because
Congress is well positioned to identify in-
tangible harms that meet minimum Article
III requirements.  U.S. Const. art. 3, § 2,
cl. 1.

17. Federal Courts O2101
Case or controversy requirement of

Article III is grounded in historical prac-
tice; thus, it is instructive to consider
whether an alleged intangible harm has a

close relationship to a harm that has tradi-
tionally been regarded as providing a basis
for a lawsuit in English or American
courts.  U.S. Const. art. 3, § 2, cl. 1.

18. Nuisance O4
In the context of nuisance to real

property in Florida, mere disturbance and
annoyance as such do not in themselves
necessarily give rise to an invasion of a
legal right.

19. Federal Civil Procedure O103.2
There is no minimum quantitative lim-

it required to show injury for standing;
rather, the focus is on the qualitative na-
ture of the injury, regardless of how small
the injury may be.

20. Federal Civil Procedure O103.2
Allegations of wasted time can state a

concrete harm for standing purposes.

21. Federal Courts O2086
Jurisdictional dismissal is entered

without prejudice.

22. Federal Civil Procedure O1837.1
Dismissal without prejudice refers to

the fact that the dismissal is not on the
merits.
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BRANCH, Circuit Judge:

Is receiving a single unsolicited text
message, sent in violation of a federal stat-
ute, a concrete injury in fact that estab-
lishes standing to sue in federal court? To
answer that question, we have examined
the statute, our precedent, and—following
the Supreme Court’s guidance—history
and the judgment of Congress, and we
conclude that the allegations in this suit do
not establish standing.

I. BACKGROUND

At 9:56 a.m. on August 12, 2016, John
Salcedo, a former client of Florida attor-
ney Alex Hanna and his law firm,1 received
a multimedia text message from Hanna
offering a ten percent discount on his ser-
vices.

Salcedo filed suit in the district court as
the representative of a putative class of
former Hanna clients who received unsolic-
ited text messages from Hanna in the past
four years, alleging violations of the Tele-
phone Consumer Protection Act of 1991
(‘‘TCPA’’), 47 U.S.C. § 227(b)(1)(A)(iii).2 He
sought, among other relief, statutory dam-
ages of $500 per text message and treble
damages of $1,500 per text message sent
willfully or knowingly. See 47 U.S.C.
§ 227(b)(3).

Hanna moved to dismiss the complaint
for lack of standing, arguing in the alterna-
tive that it should be dismissed as to Mr.
Hanna for failure to state a claim against
him and that certain parts of the complaint
should be stricken. The district court disa-

greed, finding in relevant part that Salcedo
had standing under Mohamed v. Off Lease
Only, Inc., No. 15-23352-Civ-
COOKE/TORRES, 2017 WL 1080342 (S.D.
Fla. Mar. 22, 2017). However, finding that
its order ‘‘involves a controlling question of
law as to which there is a substantial
ground for difference of opinion,’’ the court
allowed Salcedo to pursue an interlocutory
appeal and stayed its proceedings pending
appeal. A panel of our Court granted Han-
na’s petition for permission to appeal un-
der 28 U.S.C. § 1292(b). We now consider
his appeal.

II. STANDARD OF REVIEW

[1] ‘‘We review standing determina-
tions de novo.’’ Bochese v. Town of Ponce
Inlet, 405 F.3d 964, 975 (11th Cir. 2005).

III. DISCUSSION

Our analysis proceeds as follows. We
first introduce the TCPA, the statute un-
der which Salcedo has filed suit. Next, we
discuss the standing requirements of Arti-
cle III of the Constitution, which help to
define our limited power to resolve only
cases or controversies. We then turn to
Salcedo’s particular allegations of harm
and analyze them in view of our Circuit
precedent, history, and the judgment of
Congress.

A. The Telephone Consumer
Privacy Act of 1991

Because it found that ‘‘residential tele-
phone subscribers consider automated or

1. For simplicity, and without implying any
view as to Mr. Hanna’s possible personal lia-
bility, throughout this opinion we will refer to
both defendants—Mr. Hanna and his law
firm—collectively as ‘‘Hanna.’’

2. ‘‘It shall be unlawful for any person within
the United States TTT to make any call (other

than a call made for emergency purposes or
made with the prior express consent of the
called party) using any automatic telephone
dialing system or an artificial or prerecorded
voice TTT to any telephone number assigned
to a TTT cellular telephone service TTTT’’ 47
U.S.C. § 227(b)(1)(A)(iii).
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prerecorded telephone calls TTT to be a
nuisance and an invasion of privacy,’’ Tele-
phone Consumer Protection Act of 1991, S.
1462, 102d Cong., Pub. L. No. 102-243, § 2,
¶ 10 (1991), in 1991 Congress enacted the
TCPA to restrict interstate telemarketing.
The TCPA thus prohibits using automatic
telephone dialing systems to call residen-
tial or cellular telephone lines without the
consent of the called party. 47 U.S.C.
§ 227(b)(1)(A)(iii), (B). It also prohibits
sending unsolicited advertisements via fac-
simile machine. Id. § 227(b)(1)(C). It au-
thorizes the Federal Communications
Commission (‘‘FCC’’) to enact implement-
ing regulations. Id. § 227(b)(2). Finally for
our purposes, the TCPA creates a private
right of action whereby a person or entity
may seek compensatory or injunctive relief
against violators. Id. § 227(b)(3).

There have been two relevant updates to
the TCPA and its enforcement regime
since 1991. First, in October 1992, Con-
gress amended the TCPA to allow the
FCC to exempt free-to-receive cellular
calls if it so chooses. Id. § 227(b)(2)(C). The
FCC has not done so. Second, the statute
has been silent as to text messaging, for
that medium did not exist in 1991. But
under its TCPA rulemaking authority, the
FCC has applied the statute’s regulations
of voice calls to text messages. 30 FCC
Rcd. 7961, 7964 n.3, 7978–79, 8016–22
(2015); 18 FCC Rcd. 14014, 14115 (2003);
see also Campbell–Ewald Co. v. Gomez,
––– U.S. ––––, 136 S. Ct. 663, 667, 193
L.Ed.2d 571 (2016) (‘‘A text message to a
cellular telephone, it is undisputed, quali-
fies as a ‘call’ within the compass of
§ 227(b)(1)(A)(iii).’’). Thus, Salcedo’s com-
plaint facially appears to state a cause of
action under the TCPA as interpreted by
the FCC.

B. Article III Standing

Not every right created by Congress or
defined by an executive agency is automat-
ically enforceable in the federal courts.

Our tripartite system of government rec-
ognizes that ‘‘there is no liberty if the
power of judging be not separated from
the legislative and executive powers.’’ The
Federalist No. 78, at 465 (Alexander Ham-
ilton) (Clinton Rossiter ed. 1961). To pro-
tect this separation of powers, we must
assure ourselves that our exercise of juris-
diction falls within the Constitution’s grant
of judicial power.

[2, 3] Article III vests the judicial pow-
er in the federal courts and extends that
power to ‘‘Cases’’ and ‘‘Controversies.’’
U.S. Const. art. III, §§ 1–2. One tool for
determining that the matters before us are
truly cases or controversies, as understood
by Article III, is the doctrine of standing.
Lujan v. Defenders of Wildlife, 504 U.S.
555, 560, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992). ‘‘The law of Article III standing TTT

serves to prevent the judicial process from
being used to usurp the powers of the
political branches.’’ Clapper v. Amnesty
Int’l USA, 568 U.S. 398, 408, 133 S.Ct.
1138, 185 L.Ed.2d 264 (2013). Even when
those political branches appear to have
granted us jurisdiction by statute and rule,
we are still obliged to examine whether
jurisdiction exists under the Constitution.

[4] As the Supreme Court has ex-
plained, the ‘‘irreducible constitutional
minimum’’ to establish Article III standing
requires three elements. Lujan, 504 U.S.
at 560, 112 S.Ct. 2130. ‘‘The plaintiff must
have (1) suffered an injury in fact, (2) that
is fairly traceable to the challenged con-
duct of the defendant, and (3) that is likely
to be redressed by a favorable judicial
decision.’’ Spokeo, Inc. v. Robins, ––– U.S.
––––, 136 S. Ct. 1540, 1547, 194 L.Ed.2d
635 (2016) (citing Lujan, 504 U.S. at 560–
61, 112 S.Ct. 2130). It is the first ele-
ment—the ‘‘foremost’’ of the three, id.
(quoting Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 103, 118 S.Ct. 1003, 140
L.Ed.2d 210 (1998))—that is disputed in
this appeal and to which we now turn.
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[5–9] To establish standing, an injury
in fact must be concrete.3 Id. at 1548. ‘‘A
‘concrete’ injury must be ‘de facto’; that is,
it must actually exist,’’ as opposed to being
hypothetical or speculative. Id. A concrete
injury need be only an ‘‘identifiable trifle.’’
United States v. Students Challenging
Regulatory Agency Procedures (SCRAP),
412 U.S. 669, 689 n.14, 93 S.Ct. 2405, 37
L.Ed.2d 254 (1973) (noting that sufficiently
concrete injuries have included a fraction
of a vote, a $5 fine and costs, and a $1.50
poll tax). But sometimes plaintiffs allege
intangible injuries that we cannot so easily
identify.

[10–13] When the concreteness of an
alleged injury is difficult to recognize, we
look to ‘‘history and the judgment of Con-
gress’’ for guidance. Spokeo, 136 S. Ct. at
1549. But an act of Congress that creates a
statutory right and a private right of ac-
tion to sue does not automatically create
standing; ‘‘Article III standing requires a
concrete injury even in the context of a
statutory violation.’’ Id.4 ‘‘[T]he require-
ment of injury in fact is a hard floor of
Article III jurisdiction that cannot be re-
moved by statute.’’ Summers v. Earth Is-
land Inst., 555 U.S. 488, 497, 129 S.Ct.
1142, 173 L.Ed.2d 1 (2009).

C. Eleventh Circuit Precedent

[14] Because Salcedo bears the burden
of establishing federal jurisdiction, Lujan,
504 U.S. at 561, 112 S.Ct. 2130, we look to
the substance of his amended complaint’s
allegations to determine if he has standing
due to a concrete injury. Salcedo alleged
that receiving the one text message
‘‘caused Plaintiff to waste his time answer-
ing or otherwise addressing the message.
While doing so, both Plaintiff and his cellu-
lar phone were unavailable for otherwise
legitimate pursuits.’’ He further alleged
that the message also ‘‘resulted in an inva-
sion of Plaintiff’s privacy and right to en-
joy the full utility of his cellular device.’’

These allegations are qualitatively dif-
ferent from those in our Circuit precedent
that have been successful in establishing
standing to sue over a single violation of
the TCPA. In Palm Beach Golf Center–
Boca, Inc. v. John G. Sarris, D.D.S., P.A.,
781 F.3d 1245, 1252 (11th Cir. 2015), we
found standing for a plaintiff who alleged
that receiving a junk fax in violation of the
TCPA harmed him because, during the
minute or so that it took to receive and
process the fax message, his fax machine
was unavailable for receiving legitimate
business messages. Accord Florence En-

3. An injury in fact must also be particular-
ized, that is, affecting the plaintiff ‘‘in a per-
sonal and individual way.’’ Spokeo, 136 S. Ct
at 1548 (quoting Lujan, 504 U.S. at 560 n.1,
112 S.Ct. 2130). It is undisputed that Salce-
do’s allegations are of a personal and individ-
ual nature. As the would-be class representa-
tive, Salcedo must establish his own personal,
concrete injury notwithstanding whatever in-
juries may have been suffered by the other
members of the class. Id. at 1547 n.6.

4. Recognizing that ‘‘a bare procedural viola-
tion’’ of a statute ‘‘may result in no harm,’’
Spokeo reaffirms the proposition that we must
always look for concrete harm when assessing
Article III standing. See 136 S. Ct. at 1550. In
some contexts this will mean identifying pure-
ly speculative ‘‘harm’’ that never actually ma-

terializes as failing to allege an injury in fact.
See, e.g., Nicklaw v. CitiMortgage, Inc., 839
F.3d 998, 1003 (11th Cir. 2016), reh’g en banc
denied, 855 F.3d 1265 (11th Cir. 2017) (hold-
ing that a violation of the mortgage satisfac-
tion reporting requirements of a state law
resulted in no concrete harm to the plaintiff).

But we should not ignore the Supreme
Court’s guidance in Spokeo in cases that pur-
port to allege more than merely technical
statutory violations. This appeal presents a
close question in which we must determine
whether Salcedo’s allegations are real and
concrete as opposed to figmentary. Spokeo’s
instruction to consider history and the judg-
ment of Congress, id. at 1549, helpfully guides
us in our conclusion that Salcedo has not
alleged a concrete injury in fact.
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docrine Clinic, PLLC v. Arriva Med.,
LLC, 858 F.3d 1362, 1366 (11th Cir. 2017)
(considering also ‘‘the cost of printing the
unsolicited fax’’). To the extent we have
relied on tangible costs such as the con-
sumption of paper and ink or toner to
establish injury in fact, Salcedo cannot so
rely, since receiving a text message uses
no paper, ink, or toner. His complaint al-
leges generally that some text messages
cause recipients to incur costs to their
wireless service providers, but he has not
alleged specifically that Hanna’s text cost
him any money.

Salcedo’s allegations of intangible costs,
on the other hand, bear some facial simi-
larities to those in Palm Beach Golf. But
they differ in kind, rendering Palm Beach
Golf inapplicable. At oral argument, Salce-
do asserted that receiving Hanna’s mes-
sage was comparable to using a minute of
fax machine time, but his complaint does
not so allege. Rather, it alleges time wast-
ed only generally. In the absence of a
specific time allegation, we decline to as-
sume an equivalence to the facts of Palm
Beach Golf when receiving a fax message
is qualitatively different from receiving a
text message. A fax message consumes the
receiving device entirely, while a text mes-
sage consumes the receiving device not at
all. A cell phone user can continue to use
all of the device’s functions, including re-
ceiving other messages, while it is receiv-
ing a text message.

Salcedo also makes an allegation about
unavailability, but that too is distinct from
Palm Beach Golf. There, we were con-
cerned about the fully realized opportunity

cost of being unable to receive other faxes
for a full minute. By contrast, Salcedo has
alleged no particular loss of opportunity. A
fax machine’s inability to receive another
message while processing a junk fax has
no analogy with cell phones and text mes-
saging. Salcedo’s assertion that he and his
phone were unavailable appears only to
recite language we used in Palm Beach
Golf. Cf. 781 F.3d at 1252 (quoting H.R.
Rep. 102-317, at 10 (1991)). We are entitled
to look past this conclusory recitation to
the actual factual substance of Salcedo’s
allegations. See Ashcroft v. Iqbal, 556 U.S.
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868
(2009) (‘‘we are not bound to accept as true
a legal conclusion couched as a factual
allegation’’).

[15] Thus, Circuit precedent in Palm
Beach Golf does not dictate the outcome of
this appeal. And, for reasons we will dis-
cuss below, we find our sister circuit’s
decision involving this precise issue unper-
suasive. See Van Patten v. Vertical Fitness
Group, LLC, 847 F.3d 1037, 1043 (9th Cir.
2017) (holding that the receipt of two unso-
licited text messages constituted an injury
in fact).5 In the absence of controlling au-
thority, we turn our analysis to the frame-
work outlined by the Supreme Court in
Spokeo. We look to history and the judg-
ment of Congress to see whether they
support treating Salcedo’s allegations as a
concrete injury in fact. Our examination
reveals little support for so doing.

D. The Judgment of Congress

We first note what Congress has said in
the TCPA’s provisions and findings 6 about

5. Nor are we bound by the Supreme Court’s
holding in another TCPA text-messaging case
that the case was not mooted by an unaccept-
ed settlement offer. See Campbell–Ewald, 136
S. Ct. at 670. The Court did not reach the
unraised question of whether the plaintiff had
alleged an injury in fact, in part because the
defendant apparently never asserted that the

plaintiff had failed to do so. See id. at 667–68.
‘‘[W]e are not bound by a prior decision’s sub
silentio treatment of a jurisdictional ques-
tion.’’ Okongwu v. Reno, 229 F.3d 1327, 1330
(11th Cir. 2000).

6. Context matters. We are not suggesting that
legislative history should play a role in statu-
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harms from telemarketing via text mes-
sage generally: nothing. The TCPA is
completely silent on the subject of unsolic-
ited text messages. Of course, text messag-
ing in its current form did not exist in 1991
when the TCPA was enacted, but Con-
gress has amended the statute several
times since then without adding text mes-
saging to the categories of restricted tele-
marketing.7 As we have mentioned, it is
only through the rulemaking authority of
the FCC that the voice call provisions of
the TCPA have been extended to text mes-
sages. At most, we could take Congress’s
silence as tacit approval of that agency
action.

On the other hand, Congress’s legisla-
tive findings about telemarketing suggest
that the receipt of a single text message is
qualitatively different from the kinds of
things Congress was concerned about
when it enacted the TCPA. In particular,
the findings in the TCPA show a concern
for privacy within the sanctity of the home
that do not necessarily apply to text mes-
saging. ‘‘Unrestricted telemarketing TTT

can be an intrusive invasion of privacy,’’
and ‘‘[m]any consumers are outraged over
the proliferation of intrusive, nuisance calls
to their homes from telemarketers,’’ Con-
gress found. Pub. L. No. 102-243, § 2, ¶¶ 5,
6. By contrast, cell phones are often taken

outside of the home and often have their
ringers silenced, presenting less potential
for nuisance and home intrusion. It is thus
not surprising that, after Congress found
that the FCC ‘‘should have the flexibility
to design different rules for those types of
automated or prerecorded calls that it
finds are not considered a nuisance or
invasion of privacy,’’ id. ¶ 13, within a year
it instructed the FCC that it may exempt
‘‘calls to a telephone number assigned to a
cellular telephone service that are not
charged to the called party,’’ 47 U.S.C.
§ 227(b)(2)(C).

On text messaging generally, then, the
judgment of Congress is ambivalent at
best; its privacy and nuisance concerns
about residential telemarketing are less
clearly applicable to text messaging. Any
possible deference to the FCC’s interpre-
tation of the TCPA 8—the source of its
application to text messaging—is not obvi-
ously relevant where the Supreme Court
has specifically instructed us to consider
the judgment of Congress. And congres-
sional silence is a poor basis for extending
federal jurisdiction to new types of harm.
We take seriously the silence of that politi-
cal branch best positioned to assess and
articulate new harms from emerging tech-
nologies. See Spokeo, 136 S. Ct. at 1549

tory interpretation. Salcedo’s allegation is un-
disputedly a violation of the statute as inter-
preted by the FCC. Nonetheless, because the
Supreme Court has instructed us to consider
‘‘the judgment of Congress’’ in assessing Arti-
cle III standing, we will consider the congres-
sionally enacted findings as informative of
that judgment. See Spokeo, 136 S. Ct. at 1549;
cf. Palm Beach Golf, 781 F.3d at 1252 (citing
House committee report).

7. Following recent amendments, however, the
TCPA will expressly include text messaging in
its prohibitions on transmitting false caller ID
information. Consolidated Appropriations Act,
2018, H.R. 1625, 115th Cong., Pub. L. No.
115-141, div. P, § 503(a) (2018) (to be codified
at 47 U.S.C. § 227(e)).

8. In this case, we need not reach the issue of
whether the agency’s interpretation of the
statute is entitled to any deference. See Chev-
ron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc.,
467 U.S. 837, 843, 104 S.Ct. 2778, 81 L.Ed.2d
694 (1984) (requiring deference to agency’s
interpretation of silent or ambiguous statute);
Skidmore v. Swift & Co., 323 U.S. 134, 140, 65
S.Ct. 161, 89 L.Ed. 124 (1944) (allowing court
to determine level of deference in proportion
to agency’s demonstration of persuasive rea-
soning); cf., e.g., Josendis v. Wall to Wall Resi-
dence Repairs, Inc., 662 F.3d 1292, 1320 (11th
Cir. 2011) (rejecting Chevron deference where
the statutory language was clear and unam-
biguous).



1170 936 FEDERAL REPORTER, 3d SERIES

(citing Lujan, 504 U.S. at 578, 112 S.Ct.
2130)). With this point of caution in mind,
we now turn to the judgment of Congress
about the specific harms that Salcedo has
alleged he suffered when he received Han-
na’s message.

[16] We consider the judgment of Con-
gress when assessing standing because
‘‘Congress is well positioned to identify
intangible harms that meet minimum Arti-
cle III requirements.’’ Id. As we have men-
tioned, Congress was concerned about ‘‘in-
trusive invasion[s] of privacy’’ into the
home when it enacted the TCPA. Pub. L.
No. 102-243, § 2, ¶ 5. Salcedo argues that
the particular privacy interest Congress
has identified is ‘‘the freedom from un-
wanted robocalls,’’ but that observation is
too general. As we have noted, a single
unwelcome text message will not always
involve an intrusion into the privacy of the
home in the same way that a voice call to a
residential line necessarily does. Certainly,
Salcedo has not alleged that he was in his
home when he received Hanna’s message.
As we have also noted, the 1992 amend-
ment allowing the FCC to exempt free-to-
receive calls to cell phones, 47 U.S.C.
§ 227(b)(2)(C), suggests less congressional
concern about calls to cell phones. And by
nature of their portability and their ability
to be silenced, cell phone calls may involve
less of an intrusion than calls to a home
phone. We realize that Congress in 1991
could not have foreseen the explosion in
personal cell phone use, the popularity of
text messaging, and the near-extinction of
the residential telephone line. But Spokeo
instructs us to consider the judgment of
Congress about the alleged harm, not to
imagine what Congress might say about a
harm it has not actually addressed.

We note that our sister circuit has
reached the opposite conclusion in this
context. See Van Patten, 847 F.3d at 1043.
The Ninth Circuit quoted many of these
same findings, further noting Congress’s
purpose of ‘‘protect[ing] consumers from
the unwanted intrusion and nuisance of
unsolicited telemarketing phone calls and
fax advertisements.’’ See Pub. L. No. 102-
243, § 2, ¶ 12. But that court stopped short
of examining whether isolated text mes-
sages not received at home come within
that judgment of Congress. Instead, it con-
cluded that ‘‘Congress identified unsolicit-
ed contact as a concrete harm.’’ Van Pat-
ten, 847 F.3d at 1043. We disagree with
this broad overgeneralization of the judg-
ment of Congress and have focused our
own analysis on text messaging specifical-
ly.

Other stated concerns behind the TCPA
are also inapposite to Salcedo’s allegations.
The congressional committee found tele-
marketing by fax problematic in part be-
cause ‘‘it occupies the recipient’s facsimile
machine so that it is unavailable for legiti-
mate business messages while processing
and printing the junk fax.’’ H.R. Rep. 102-
317, at 10 (1991), quoted in Palm Beach
Golf, 781 F.3d at 1252. As we have noted,
such a concern has little application to the
instantaneous receipt of a text message.
The judgment of Congress, then, provides
little support for finding that Salcedo’s al-
legations state a concrete injury in fact.9

E. History

[17] We now turn to history for guid-
ance, because the case or controversy re-
quirement of Article III ‘‘is grounded in
historical practice.’’ Spokeo, 136 S. Ct. at
1549. Thus, ‘‘it is instructive to consider

9. Congress also stated concerns not raised by
either party here: concerns for public safety
‘‘when an emergency or medical assistance
telephone line is seized,’’ Pub. L. No. 102-243,

§ 2, ¶ 5; for the cost borne by consumers who
use technology to avoid unwanted calls, id.
¶ 11; and for ‘‘commercial freedoms of speech
and trade’’ that telemarketers enjoy, id. ¶ 9.
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whether an alleged intangible harm has a
close relationship to a harm that has tradi-
tionally been regarded as providing a basis
for a lawsuit in English or American
courts.’’ Id.

With respect to his allegations of inva-
sion of privacy, we look to the generally
accepted tort of intrusion upon seclusion,10

which creates liability for invasions of pri-
vacy that would be ‘‘highly offensive to a
reasonable person.’’ Restatement (Second)
of Torts § 652B. The requirement that the
interference be ‘‘substantial’’ and ‘‘strongly
object[ionable]’’ instructs us that a plaintiff
might be able to establish standing where
an intrusion on his privacy is objectively
serious and universally condemnable. See
id. cmt. d (no liability for one, two, or
three phone calls; liability ‘‘only when the
telephone calls are repeated with such per-
sistence and frequency as to amount to a
course of hounding the plaintiff’’). By con-
trast, Salcedo’s allegations fall short of this
degree of harm. We do not see this type of
objectively intense interference where the
alleged harm is isolated, momentary, and
ephemeral.

The tort of intrusion upon seclusion also
requires an intrusion ‘‘upon the solitude or
seclusion of another or his private affairs
or concerns.’’ Id. § 652B. Although Salcedo
argues that his cell phone is part of his
private affairs, the Restatement contem-
plates a different category of intrusion into
private affairs, listing examples including
eavesdropping, wiretapping, and looking
through one’s personal documents. See id.
cmt. b. Simply sending one text message
to a private cell phone is not closely relat-
ed to the severe kinds of actively in-
termeddling intrusions that the traditional
tort contemplates. Salcedo’s reasoning
would equate opening your private mail—a

serious intrusion indeed—with mailing you
a postcard.

[18] With respect to his allegations of
nuisance, Salcedo asks us to compare the
traditional torts of trespass and nuisance,
but we find them also to be distinct both in
kind and in degree. Trespass requires in-
tentionally ‘‘enter[ing] land in the posses-
sion of the other,’’ id. § 158(a), and private
nuisance is ‘‘a nontrespassory invasion of
another’s interest in the private use and
enjoyment of land,’’ id. § 821D. Although,
as we have noted, Congress was concerned
about intrusions into the home when it
enacted the TCPA, Salcedo has alleged no
invasion of any interest in real property
here. Furthermore, even in the context of
nuisance to real property, in Florida,
‘‘[m]ere disturbance and annoyance as
such do not in themselves necessarily give
rise to an invasion of a legal right.’’ A & P
Food Stores, Inc. v. Kornstein, 121 So. 2d
701, 703 (Fla. 3d Dist. Ct. App. 1960).
Hanna’s text message is thus not closely
related to these traditional harms because
it is not alleged to have infringed upon
Salcedo’s real property, either directly or
indirectly.

Salcedo also asks us to consider the
personal property torts of conversion and
trespass to chattel. Conversion is an inter-
ference with chattel ‘‘which so seriously
interferes with the right of another to
control it that the actor may justly be
required to pay the other the full value of
the chattel.’’ Restatement (Second) of
Torts § 222A. Salcedo’s allegations are no-
where near a complete and permanent do-
minion over his phone, so recourse to this
serious kind of tort is unhelpful. The same
is true for the tort of trespass to chattel,
which involves intentionally ‘‘using TTT a

10. Most of the accepted torts generally known
as ‘‘invasion of privacy’’ involve privacy in the
rather specific sense of one’s right to be free
from unwanted publicity. See Restatement

(Second) of Torts § 652A. It is only the priva-
cy tort of intrusion upon seclusion, id. § 652B,
that bears any possible relationship to Salce-
do’s allegations.
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chattel in the possession of another.’’ Id.
§ 217(b). Traditionally, liability arises for
this kind of trespass only when ‘‘the pos-
sessor is deprived of the use of the chattel
for a substantial time’’ or when the tres-
pass harms ‘‘the possessor’s materially
valuable interest in the physical condition,
quality, or value of the chattel.’’ Id.
§ 218(c) & cmt. e; cf. United States v.
Jones, 565 U.S. 400, 426, 132 S.Ct. 945, 181
L.Ed.2d 911 (2012) (Alito, J., concurring)
(‘‘Trespass to chattels has traditionally re-
quired a physical touching of the proper-
ty.’’). Thus, although Salcedo’s allegations
here bear a passing resemblance to this
kind of historical harm, they differ so sig-
nificantly in degree as to undermine his
position. History shows that Salcedo’s alle-
gation is precisely the kind of fleeting in-
fraction upon personal property that tort
law has resisted addressing.

We again note that our sister circuit has
reached the opposite conclusion. See Van
Patten, 847 F.3d at 1043. We decline to
adopt its reasoning and instead embrace
more fully the Supreme Court’s instruction
to look for a ‘‘close relationship’’ to a tradi-
tionally redressable harm. See Spokeo, 136
S. Ct. at 1549 (citing Vt. Agency of Nat.
Res. v. U.S. ex rel. Stevens, 529 U.S. 765,
775–77, 120 S.Ct. 1858, 146 L.Ed.2d 836
(2000) (discussing traditional qui tam law
in a case about qui tam relator Article III
standing)). The Ninth Circuit’s one-sen-
tence review of history simply asserted,
‘‘Actions to remedy defendants’ invasions
of privacy, intrusion upon seclusion, and
nuisance have long been heard by Ameri-
can courts, and the right of privacy is

recognized by most states.’’ Van Patten,
847 F.3d at 1043. But as we have more
thoroughly explained, an examination of
those torts reveals significant differences
in the kind and degree of harm they con-
template providing redress for.

In sum, we find that history and the
judgment of Congress do not support find-
ing concrete injury in Salcedo’s allega-
tions.11 Salcedo has not alleged anything
like enjoying dinner at home with his fami-
ly and having the domestic peace shattered
by the ringing of the telephone. Nor has
he alleged that his cell phone was
searched, dispossessed, or seized for any
length of time. Salcedo’s allegations of a
brief, inconsequential annoyance are cate-
gorically distinct from those kinds of real
but intangible harms. The chirp, buzz, or
blink of a cell phone receiving a single text
message is more akin to walking down a
busy sidewalk and having a flyer briefly
waived in one’s face. Annoying, perhaps,
but not a basis for invoking the jurisdiction
of the federal courts. All told, we conclude
that Salcedo’s allegations do not state a
concrete harm that meets the injury-in-
fact requirement of Article III.

F. Quality, Not Quantity

[19] To be clear, we are not attempting
to measure how small or large Salcedo’s
alleged injury is. Article III standing is not
a ‘‘You must be this tall to ride’’ measuring
stick. ‘‘There is no minimum quantitative
limit required to show injury; rather, the
focus is on the qualitative nature of the
injury, regardless of how small the injury
may be.’’ Saladin v. City of Milledgeville,

11. Salcedo urges us to follow the reasoning
that allowed us to find standing in Perry v.
Cable News Network, Inc., 854 F.3d 1336,
1340–41 (11th Cir. 2017). The facts here do
not permit us to do so. In Perry, we found
standing under the Video Privacy Protection
Act, 18 U.S.C. § 2710, for a plaintiff suing
over privacy violations involving a mobile vid-
eo app. Perry held that the plaintiff’s allega-

tions and the 1980s-era statute involved pre-
cisely the same substantive privacy right. Not
so here. As we have discussed, both the judg-
ment of Congress and history here reveal con-
cerns about intrusions into the privacy of the
home and interferences with property that do
not readily transfer to the context of cell
phones.
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812 F.2d 687, 691 (11th Cir. 1987). Our
assessment today is thus qualitative, not
quantitative. We have assessed how con-
crete and real the alleged harm is, Spokeo,
136 S. Ct. at 1548, and we have concluded
that it is not the kind of harm that consti-
tutes an injury in fact. Some harms that
are intangible and ephemeral may do so,
but Salcedo’s allegations of the harm he
suffered from receiving a single text mes-
sage do not.

[20] To be sure, under our precedent,
allegations of wasted time can state a con-
crete harm for standing purposes. We
have found standing where the harm was,
for example, time wasted traveling to the
county registrar’s office, Common Cause/
Ga. v. Billups, 554 F.3d 1340, 1351 (11th
Cir. 2009); and correcting credit reporting
errors, Pedro v. Equifax, Inc., 868 F.3d
1275, 1280 (11th Cir. 2017). These prece-
dents strongly suggest that concrete harm
from wasted time requires, at the very
least, more than a few seconds. And on
this point the judgment of Congress sheds
a final ray of light. The TCPA instructs
the FCC to establish telemarketing stan-
dards that include releasing the called par-
ty’s line within five seconds of a hang-up,
47 U.S.C. § 227(d)(3)(B), demonstrating
that, on the margin, Congress does not
view tying up a phone line for five seconds
as a serious intrusion.

Our responsibility to ensure that plain-
tiffs allege a real injury in fact requires us
to look closely at their allegations in light
of the statute, our precedent, history, and
the judgment of Congress. Such inquiries
will, of course, have differing outcomes
depending on those inputs. Compare, e.g.,

Perry, 854 F.3d at 1340–41 (finding stand-
ing based on intangible harm of statutory
violation), and Palm Beach Golf, 781 F.3d
at 1252 (same), with Nicklaw v. CitiMort-
gage, Inc., 839 F.3d 998, 1003 (11th Cir.
2016), reh’g denied, 855 F.3d 1265 (11th
Cir. 2017) (en banc) (finding no standing
because plaintiff alleged ‘‘neither a harm
nor a material risk of harm’’). We acknowl-
edge that Congress, as a political entity, is
well positioned to assess new harms in
light of developments in technology and
society, and to respond to the concerns of
the American people about novel encroach-
ments on life, liberty, and property. See
Spokeo, 136 S. Ct. at 1549. The federal
courts are not similarly tasked. We have
only the power ‘‘to say what the law is.’’
Marbury v. Madison, 5 U.S. (1 Cranch)
137, 177, 2 L.Ed. 60 (1803). And when a
plaintiff comes to us without alleging a
concrete harm, a real injury that states a
case or controversy, we cannot do even
that much.

IV. CONCLUSION

[21, 22] We REVERSE the decision of
the district court that Salcedo has standing
to sue and REMAND with instructions to
dismiss without prejudice the amended
complaint.12

JILL PRYOR, concurring in judgment
only:

Plaintiff John Salcedo sued defendants
Alex Hanna and the Law Offices of Alex
Hanna, P.A. (together, ‘‘Hanna’’) under the
Telephone Consumer Protection Act of
1991 (‘‘TCPA’’), 47 U.S.C.
§ 227(b)(1)(A)(iii), after they sent him a
single unwanted text message advertise-

12. Hanna has asked us to instruct the district
court to dismiss Salcedo’s amended com-
plaint with prejudice. But a jurisdictional dis-
missal is entered without prejudice. Stalley ex
rel. United States v. Orlando Reg’l Healthcare
Sys., Inc., 524 F.3d 1229, 1232 (11th Cir.
2008). ‘‘A dismissal ‘without prejudice’ refers
to the fact that the dismissal is not on the

merits.’’ Grayson v. K Mart Corp., 79 F.3d
1086, 1094 n.7 (11th Cir. 1996). Although
refiling may prove futile (Salcedo has already
amended his complaint once in attempt to
shore up his allegations), we and the district
court presently lack jurisdiction to make that
merits determination.
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ment. I agree with the majority opinion
that we lack subject matter jurisdiction
because Salcedo has no standing to bring a
TCPA claim. I write separately to empha-
size my understanding that the majority’s
holding is narrow and the conclusion that
Salcedo lacks standing is driven by the
allegations in his complaint that Hanna
sent him only one text message. The ma-
jority opinion—appropriately, in my
view—leaves unaddressed whether a plain-
tiff who alleged that he had received multi-
ple unwanted and unsolicited text mes-
sages may have standing to sue under the
TCPA. With this understanding, I concur
in the majority’s judgment.

,
  

Lizzie DAVIS, individually and on be-
half of all others similarly situated,
Dennis Green, individually and on be-
half of all others similarly situated,
Johnny Moody, individually and on
behalf of all others similarly situated,
John Suber, individually and on be-
half of all others similarly situated,
Shirley Williams, individually and on
behalf of all others similarly situated,
Pamela Davis, individually and on be-
half of all others similarly situated,
Plaintiffs-Appellees,

v.

OASIS LEGAL FINANCE OPERATING
COMPANY, LLC, Oasis Legal Fi-
nance, LLC, Oasis Legal Finance
Holding Company, LLC, Defendants-
Appellants.

No. 18-10526

United States Court of Appeals,
Eleventh Circuit.

(August 28, 2019)
Background:  Borrowers brought putative
class action in state court against lenders,

alleging that their loan agreements violat-
ed Georgia’s Payday Lending Act, Indus-
trial Loan Act, and usury laws. Following
removal, the United States District Court
for the Southern District of Georgia, D.C.
Docket No. 3:17-cv-00022-DHB-BKE,
Dudley H. Bowen, Senior District Judge,
2017 WL 5490919, denied lenders’ motions
to dismiss and to strike the class allega-
tions. Lenders appealed.

Holdings:  The Court of Appeals, Jordan,
Circuit Judge, held that:

(1) forum selection clause in payday loan
agreement was unenforceable as
against Georgia public policy;

(2) Court of Appeals would not address
claim, raised by lenders in a footnote
of their reply brief, that it would vio-
late dormant Commerce Clause to re-
quire them to defend borrowers’
claims in Georgia courts; and

(3) class action waiver in borrowers’ pay-
day loan agreements were unenforcea-
ble as against Georgia public policy.

Affirmed.

1. Federal Courts O3582(1)

The enforceability of a forum selection
clause is a question of law that Court of
Appeals reviews de novo.

2. Alternative Dispute Resolution
O213(5)

The de novo standard governs the
Court of Appeals’ review of the enforce-
ability of a contractual class action waiver.

3. Contracts O127(4)

A forum selection clause, when prop-
erly bargained for, protects the parties’
legitimate expectations and furthers the
vital interest of the justice system.


